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In the District Court of the United States, in and 
for the Northern District of California, South- 
ern Division 


Civil Action File No. 27929G 


MURIEL E. BARNESON, also known as Muriel 
Elfrida Barneson, An Incompetent Person, by 
Lionel 'l. Barneson, Guardian, 

Plaine 
VS. 


JAMES G. SMYTH, Collector of Internal Revenue 
for the First District of California, 
Defendant. 


COMPLAINT 
(‘To Recover Income Taxes) 


Plaintiff herein for cause of action against the 
defendant alleges: 


1. Lionel TIT. Barneson is the duly appointed, 
qualified and acting guardian of the person and 
estate of Muriel . Barneson, also known as Muriel 
Elfrida Barneson, an incompetent person, plaintiff 
herein. A certified copy of Letters of Guardianship 
is attached hereto as Exhibit ‘*A’’. 


2. At all times hereinafter mentioned, plaintiff, 
Muriel EK. Barneson, and the guardian of her person 
and estate, Lionel T. Barneson, were, and still are, 
citizens of the United States, domiciled in the State 
of California. 

3. Defendant is, and at all times since May 14, 
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1945, has been, the duly appointed and acting Col- 
lector of Internal Revenue for the First District of 
California. 


4, On May 8, 1928, plaintiff loaned John Barne- 
son, her father, the sum of $100,000.00 in cash, and 
on May 15, 1929, plaintiff loaned said John Barne- 
son the further sum of $50,000.00 in cash. Plaintiff 
did not keep any books of account, either at the 
times of the aforesaid loans or at any later time. 
John Barneson, at all material times, kept books 
of account. The aforesaid loans were recorded on 
John Barneson’s books of account by credit entries 
in an account entitled, ‘‘ Muriel E. Barneson. Loan 
a/c.’’ No debit entries were ever made in said 
account. 


). John Barneson died February 25, 1941, and 
his estate was probated in the Superior Court of 
the State of California in and for the County of 
San Mateo, Case No. 9360 in the files of said court. 
On the date of his death said John Barneson was 
indebted to plaintiff for the monies loaned to him 
on May 8, 1928, and May 15, 1929, as alleged in 
paragraph 4 above, and the aforesaid account en- 
titled, ‘‘Muriel E. Barneson. Loan a/e,’’ showed 
a credit balance of $150,000.00 on said date of death. 


6. At all times material hereto the aforesaid 
John Barneson was an individual of large financial 
wealth and possessed the requisite financial ability 
to have paid his aforesaid indebtedness to plaintiff 
in full on demand. Plaintiff, however, was at all 
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material times a person of even larger financial re- 
sources than said John Barneson. Plaintiff never 
made demand on her father for repayment but at 
all times expected eventual repayment of the afore- 
said indebtedness and never forgave or cancelled 
the same or any part thereof. John Barneson ex- 
pected that plaintiff would eventually be repaid 
said indebtedness either by him during his lifetime 
or, if not, then by his estate. At all material times 
the estate of John Barneson was of such size and 
composition that the debt of said John Barneson 
to plaintiff could have been readily paid in full; 
the Commissioner of Internal Revenue, in his final 
determination of estate tax liability of the estate 
of John Barneson, determined that the net estate 
for the ‘‘additional tax’’ was $629,018.82 and that 
the ‘‘net tax payable and defense tax’’ was in the 
amount of $113,722.55. 


7. Following the death of said John Barneson, 
and within the time provided by law for the filing 
of claims against his estate, plaintiff, acting 
through the guardian of her person and estate, 
presented her written and verified claim for the 
indebtedness resulting from plaintiff’s loans to said 
John Barneson of $100,000.00 on May 8, 1928 and 
$50,000.00 on May 15, 1929. The collection of said 
indebtedness was barred by the applicable statute 
of limitations prior to and at the instant of said 
John Barneson’s death, and said claim therefor 
was, solely for that reason, rejected by Honorable 
A. R. Cotton, Judge of the Superior Court of the 
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State of California in and for the County of San 
Mateo on June 23, 1941. The plaintiff did not 
bring suit on said claim within three months after 
June 23, 1941, or at any time thereafter. 


8. ‘lhe aforesaid indebtedness of John Barneson 
to plaintiff in the amount of $150,000.00 did not 
become worthless prior to January 1, 1941, the 
beginning of the taxable year of plaintiff here in- 
volved, but, on the contrary, said indebtedness had 
a value equal to its face value at all times between 
the dates in 1928 and 1929 when plaintiff made the 
loans to John Barneson and the instant immedi- 
ately preceding the instant of his death on Febru- 
ary 25, 1941. Said indebtedness became utterly 
worthless within the taxable year, solely by reason 
of the death of said John Barneson and rejection 
of the claim by the probate court in that year, and 
plaintiff was entitled to claim a deduction therefor 
in her income tax return for the calendar year 
1941 under the authority of Section 23(k) (1) of the 
Internal Revenue Code as amended by Section 124 
of the Revenue Act of 1942. 


9. On or before March 15, 1942, plaintiff filed 
with the then Collector of Internal Revenue for the 
First District of California, her federal income tax 
return for the calendar year 1941 on Form 1040 
of the Treasury Department Internal Revenue 
Service. Said return showed the following items of 
gross income and deductions therefrom: 
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INCOME 
Ze Diiniennhs, eee ese. ee $102,525.45 
3. Interest on bank deposits, notes, ete. 382.47 
5. Merits and royalties: -.....22::-2-2--2.--2 15,708.47 
7. (b) Net long-term loss from sale or 
exchange of capital assets.... 423.15 
8. Income from partnerships; fidu- 
ciary income; and other income.... 14,191.23 
10, Total income in items | 10 9 eee $132,875.26 
DEDUCTIONS 
W2. linterest ..298.... po cdevecceece eee eee 220.68 
ANF OANA C Sc alae caw sada ee eee 12,510.62 
GS ad 621s Le6 ) 6) ee neneennemennnnes 5 150,000.00 
16. Other deductions authorized by law 45.11 
I. Total deductionsim ttems i to 0 eee $162,776.41 
18. Net income (item 10 minus item 17)................... .00 


10. Among the deductions aggregating $162,- 
776.41, as alleged in paragraph 9 above, was item 
15—bad debts—in the amount of $150,000.00. The 
basis on which plaintiff took said deduction of 
$150,000.00 was described in a written statement 
attached to said return as filed, which statement 
was subscribed and sworn to before a Notary Pub- 
lic, by Lionel T. Barneson, as plaintiff’s guardian. 
The body of said statement reads as follows: 

‘This is a statement with reference to bad debt 
reduction of $150,000 claimed as Item 15 on the 
Federal Return and as Item 16 on the California 
return. 

‘In 1928 and 1929, the taxpayer loaned to her 
father, John Barneson, the aggregate sum of $150,- 
000 in cash. At or about the same time, taxpayer’s 
mother, Harriet E. Barneson, also loaned a like 
amount in cash to John Barneson. 
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“John Barneson died February 25, 1941. His 
estate is now in process of probate in the Superior 
Court of the State of California in and for the 
County of San Mateo, No. 9360 in the files of said 
court. 

“This debt of $150,000 was, on the date of John 
Barneson’s death, and at all other times since it 
was incurred, evidenced by a loan account on his 
books of account; taxpayer, Muriel Barneson, has 
never kept books of account. 

‘“‘Rollowing the death of John Barneson, and 
within the time provided by law for the filing of 
claims against his estate, the taxpayer, acting 
through her guardian, presented her written and 
verified claim for said debt of $150,000. On June 
23, 1941, Hon. A. R. Cotton, Judge of the Superior 
Court, rejected said claim. The ground or basis of 
rejection was that it was barred by the statute of 
limitations. Taxpayer’s guardian was informed of 
such rejection on the date thereof, or at least 
within a few days thereafter, and thereupon made 
a mental ‘charge off’ of the debt, and determined 
to take a deduction therefor, as for a bad debt, on 
the income tax returns of his ward for the calendar 
year 1941. (Said guardian is also Executor of the 
Estate of John Barneson.) See attached affidavit 
of Martin Weil, attorney for Estate of John Bar- 
neson. 

“The debtor, John Barneson, at all times pos- 
sessed the requisite financial ability to pay this debt 
and likewise the $150,000 borrowed from taxpayer’s 
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mother. Nevertheless, in order to have done so, it 
would have been necessary for him to sell securities 
at what for many years during the depression 
seemed like less than true or fair values. This 
would also have had the effect of reducing substan- 
tially John Barneson’s future income, which was 
not in excess of his expenses, which were very large. 
Consequently, neither the taxpayer nor her mother, 
who died April 14, 1936, ever pressed John Barne- 
son for payment; each of them had far more than 
ample income for current needs, and no ineon- 
venience resulted from the delay of John Barneson 
in repaying. Nevertheless, there was never any in- 
tention on the part of either creditor to forgive 
the indebtedness or any part thereof. Nor would 
John Barneson ever have accepted a forgiveness 
of the debts. This is shown by the fact that subse- 
quent to the death of his wife, John Barneson, on 
April 27, 1937, discharged his debt of $150,000 to 
her estate in full, notwithstanding the debt was 
barred by the applicable California statute of limi- 
tations. Said obligation of $150,000 was reported 
at its full face value as Item 5 on Schedule F of 
Form 706 filed by the Estate of Harriet EK. Barne- 
son, on which the total federal estate tax liability, 
as later determined by the Board of Tax Appeals, 
was $665,609.19. It is obvious that if John Barne- 
son had desired to invoke the statute of limitations 
as a defense against collection by the Estate of 
Harriet E. Barneson of the indebtedness of $150,- 
000 to Harriet E. Barneson (indebtedness of like 
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amount to that which he owed Muriel Barneson 
and incurred at the same time and for similar rea- 
sons), a very large reduction in the federal estate 
tax liability of the Estate of Harriet E. Barneson 
could have been effected. 

“The writer (Lionel T. Barneson) was in very 
close contact with John Barneson, especially during 
the latter years of his life, and knows that if John 
Barneson had thought for one moment that his 
debt to Muriel Barneson would not be paid to her 
by his estate, he would have paid it during his hfe- 
time, as he could have done by selling, or trans- 
ferring to Muriel, securities of a value of $150,000. 

‘“The writer is advised by counsel that because 
the debt to Muriel Barneson cannot be paid, it is 
not deductible in determining the net estate of John 
Barneson for federal estate tax purposes. See Ks- 
tate of Pryor Brown, deceased, v. United States, 
Court of Claims, March 3, 1941, CCH Inheritance, 
Estate and Gift Tax Service (Federal), paragraph 
10,035 and 1941 Prentice-Hall, paragraph 62,499. 
The result is that a large estate tax is payable on 
this $150,000—on the ‘top’ of John Barneson’s es- 
tate—whereas at any time prior to his death John 
Barneson could have paid the debt without any tax 
hability of any kind, either to himself or to Muriel 
Barneson. 

‘The writer is also advised, however, that Muriel 
Barneson is entitled to a bad debt deduction of 
$150,000 under the doctrine of the Circuit Court 
of Appeals for the Ninth Circuit in Commissioner 
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v. Burdette, 69 F.(2d) 410, 13 AFTR 702 (1934), 
which likewise involved a California debtor.’’ 

The affidavit of Martin Weil, referred to in the 
fifth paragraph of the statement of Lionel T. Bar- 
neson, quoted above (see page 6, line 3 above) reads 
as follows: 

‘“‘T am a member of the State Bar of California 
and am engaged in the active practice of law with 
offices in the Higgins Building, Los Angeles, Cali- 
fornia. I am the attorney for the Estate of John 
Barneson, who died February 25, 1941, and whose 
estate is now in process of probate in the Superior 
Court of the State of California, in and for the 
County of San Mateo, No. 9360 in the files of said 
court. Lionel 'T. Barneson, 256 Montgomery Street, 
San Francisco, is the executor. 

‘*Prior to June 23, 1941, it came to my attention 
that the decedent was, at the date of his death, 
indebted, as shown by his books of account, in the 
amount of $150,000.00 to his daughter, Muriel Bar- 
neson, for loans made in eash on May 8, 1928, in 
the amount of $100,000.00, and on May 15, 1929, 
in the amount of $50,000. Lionel T. Barneson is 
also guardian of the person and estate of the afore- 
said Muriel Barneson, an Incompetent Person, and 
as such fiduciary, prepared a ereditor’s claim 
against the Estate of John Barneson, in the amount 
of $150,000.00 As attorney for said estate, I 
deemed it my duty to bring to the attention of the 
probate court (Honorable A. R. Cotton, Judge) 
the fact that in my opinion the payment of said 
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elaim was barred by the statute of limitations. I 
did this in chambers on June 23, 1941, and there- 
upon Judge Cotton rejected the claim by an en- 
dorsement to that effect thereon. 

‘“‘The purpose of this affidavit is to state that I 
know of my own knowledge that the ground of 
rejection was the statute of limitations, and no 
other.’’ 

Aside from the deduction of said $150,000.00 as 
a bad debt in her return for the calendar year 
1941, plaintiff has never claimed any deduction with 
respect to the whole or any part thereof in any 
other taxable year; nor has the Commissioner ever 
allowed any deduction in any taxable year with 
respect thereto. 

11. Plaintiff’s income tax return for the calen- 
dar year 1941 was in due course examined by an 
Examining Officer acting under F’. M. Harless, In- 
ternal] Revenue Agent in Charge at San Francisco, 
California. Said Examining Officer made a report 
asserting a deficiency of $70,388.20 in plaintiff’s 
income tax for the calendar year 1941. Plaintiff 
thereafter duly filed a written and verified protest 
against said asserted deficiency and conference was 
had between representatives of the plaintiff and a 
member of the Conference Section of the Office of 
the Internal Revenue Agent in Charge at San Fran- 
cisco. Subsequently, the Commissioner of Internal 
Revenue (hereinafter referred to as the Commis- 
sioner), acting by and through the aforesaid F. M. 
Harless, Internal Revenue Agent in Charge, mailed 
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to the plaintiff notice of his final determination of 
plaintiff’s federal income tax lability for the eal- 
endar year 1941, which notice was dated June 25, 
1945, and asserted a deficiency of $70,369.97. Said 
asserted deficiency was based upon six adjustments, 
which were set forth in the statement attached to 
the aforesaid final notice of deficiency as follows: 


“ADJUSTMENTS TO NET INCOME” 


‘“Net income (loss) disclosed by return...............--.---- $ (29,901.15) 
Unallowable deductions and 
additiona! income: 


(R85 16 Clo) 1b Reena eer erent rec $150,000.00 

(b) nents amd voyaliiess. 27s 4,441.1] 

(ec) Long-term capital gain.................... 585.43 

Coy, Waelnerainy Vi@@inie 222 2,745.17 

(Ca Ot cha ce Reni ca 31.99 157,803.70 
10) C22) Ree is Ro ee Ree et eine ER en $127,902.55 
Nontaxable income and additional 

deductions : 

(f) Guardianship ices 2-7 3,000.00 
met income sdjusted =. 22. ae $124,902.55’ 


Plaintiff does not contest the correctness of the 
Commissioner’s adjustments (c), (e) and (f) above 
but does challenge adjustment (a) in its entirety 
and adjustments (b) and (d) in part. 

12. The increase of $2,745.17 made by the Com- 
missioner in plaintiff’s fiduciary income—adjust- 
ment (d) in paragraph 11 above—resulted in part 
from increases made by the Commissioner in the 
net income of the testamentary trust created by the 
will of plaintiff’s mother, Harriet E. Barneson, 
who died April 14, 1936, and in which net income 
plaintiff’s distributive share was 25%. The Com- 
missioner determined that the correct amount of 
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net income of said testamentary trust distributable 
to its beneficiaries was $63,511.22 and that plain- 
tiff’s share thereof was $15,877.80. In determining 
said net income of $63,511.22 the Commissioner 
disallowed as a deduction interest paid by the 
trustee of said testamentary trust during the calen- 
dar year 1941 in the amount of $6,311.68, said dis- 
allowance being explained in the statement which 
accompanied the Commissioner’s final notice of 
deficiency dated June 25, 1945 (see paragraph 11 
above), as follows: 

(A) Deduction of $6,311.68 claimed for inter- 
est paid by the trust during the taxable year on 
additional federal estate taxes and state inheritance 
taxes assessed against the estate of Harriet E. Bar- 
neson, deceased, is disallowed. Since the additional 
estate and inheritance taxes were not a direct liabil- 
itv of the trust, it is held that the interest on such 
additional taxes, paid by the trustee as transferee 
of assets of the estate, does not constitute an allow- 
able deduction to the trust for income tax pur- 
poses. ”’ 

At all material times the books of account of said 
testamentary trust were kept, and its fiduciary in- 
come tax returns were made, on the basis of cash 
receipts and disbursements, and plaintiff’s income 
tax return for the calendar year 1941 was filed on 
that basis. The Commissioner, in determining the 
asserted deficiency of $70,369.97, also used the cash 
basis. The item of interest of $6,311.68 referred to 
above is made up as follows: 


14 James G. Smyth, vs. 


(a) On or shortly after July 15, 1941, the 
trustee paid an additional federal estate tax of 
$19,856.62, together with interest thereon in the 
amount of $4,765.59 (calculated from July 14, 1937, 
the date on which interest commenced to run, to 
July 14, 1941). $271.37 was allocated to the period 
between July 14, 1937, and October 4, 1937, the 
date of the decree of distribution, and the remain- 
der, $4,494.22, was allocated to the period from 
October 5, 1987, to July 14, 1941. 

(b) On August 27, 1941, the trustee made a 
further payment of federal estate tax in the amount 
of $1,466.48, together with interest in the amount 
of $362.47, covering the period from July 14, 1937, 
to August 27, 1941. $20.04 was allocated to the 
period from July 14, 1937, to October 4, 1937, and 
$342.43 to the period commencing with the date of 
the decree of distribution. 

(c) On September 22, 1941, the trustee paid an 
additional California inheritance tax of $4,620.59, 
together with interest of $1,116.77 thereon for the 
period from April 14, 1988, to the date of payment. 

(d) On or about July 2, 1941, the trustee paid 
an additional California income tax of the decedent 
for the period January 1, 1936, to April 14, 1936, 
the date of death, together with interest of $66.85 
covering the period from April 15, 1937, to July 
2, 1941. 

Out of the total interest payments made by the 
testamentary trust during the calendar year 1941, 
namely, $6,311.68, the portion which accrued after 
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October 4, 1937, the date of the decree of distribu- 
tion, was $6,016.88, and said amount was properly 
deductible, as interest paid on indebtedness, in 
determining the net income of said trust for the 
ealendar year 1941 and in determining the net 
income distributable to beneficiaries. If said amount 
of $6,016.88 had been allowed as a deduction in 
determining the net income and distributable net 
income of said trust, the amount by which plain- 
_tiff’s income from fiduciaries would have been in- 
ereased by the Commissioner would have been 
$1,240.85 instead of $2,745.17. The correct amount 
of plaintiff’; income from fiduciaries was $15,- 
432.48 ($14,191.23, as reported in plaintiff’s return, 
plus $1,240.85). 

13. Plaintiff, in her return for the taxable year 
1941, reported income from rents and royalties in 
the amount of $15,708.47 (Item 5 of Form 1040; 
paragraph 9 above), and explained how she arrived 
at said amount of $15,708.47 in a detailed schedule 
of receipts and deductions attached to said return. 
The Commissioner, in his final determination, in- 
creased said income from rents and royalties in the 
amount of $4,441.11, said increase (insofar as plain- 
tiff alleges it to be erroneous) being explained in 
the statement which accompanied the final notice 
of deficiency dated June 25, 1945 (see paragraph 
11 above) as follows: 

“(b) Deductions claimed in connection with 
rental income and royalties are decreased by 
$4,441.11 as follows: 
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(1) Taxes disallowed 
(2) Social security taxes, penalties and 
interest thereon disallowed.......... 1,324.11 


(3) Depreciation on rental properties de- 
GREASE Bitch. .: sas ee ee 1,706.92 
(4) Depreciation on oil lease properties 
decreased... a eae See 076.82 


Total decrease in deductions... .$4,441.11 


‘“‘(1) Muriel E. Barneson acquired an undivided 
1/6 interest in certain real properties and a Union 
Pacific oil lease when the real properties and the 
lease were distributed to her and other members of 
the Barneson family as tenants in common by the 
Oakburn Corporation upon its dissolution in 1938. 

‘“Subsequent thereto Muriel E. Barneson ac- 
quired a life interest in an additional 1/6 share 
in the aforementioned real properties and oil lease 
under the terms of the will of John Barneson who 
died 25 February 1941. 


‘“Taxes claimed as applicable to the 1/6 share of 
the real properties and the oil lease held in life 
tenancy are decreased by $833.26 as follows: 


Claimed 
For fiseal year ended 


Adjusted Decrease 


purdune 1940... co. $ 510.22 $ None $510.22 
For fiseal year ended 

Smemme W947 cee 697.21 None 697 -2m 
For fiseal year ended 

Ue vue 1942. ___.........-.-.... 2,064.56 2,438.73 (374.17) 
09 es $352 (109 $2,438.73 $833.26 


‘Taxes for the fiscal years ended 30 June 1940 


| 


Muriel HL. Barneson ay 


and 30 June 1941 assessed against the portion of 
the real properties and the oil lease held in life 
tenancy are disallowed since such taxes accrued 
prior to the death of John Bbarneson and do not, 
therefore, represent the lability of Muriel E. Bar- 
neson. ‘l'axes for the fiscal year ended 30 June 
1942 are allowed in full since they accrued subse- 
quent to the death of Mr. Barneson.’’ 

The Commissioner’s purported factual determina- 
tion that ‘‘Subsequent thereto Muriel E. Barneson 
acquired a life interest in an additional 1/6 share 
in the aforementioned real properties and oil lease 
under the terms of the will of John Barneson who 
died 25 February 1941’’ is not true; said life in- 
terest in said properties was acquired by plaintiff 
under the will of her mother, Harriet E. Barneson, 
who died Apri] 14, 1936. The taxes on said proper- 
ties for the fiscal years ended June 30, 1940 and 
June 30, 1941, in the amounts of $510.22 and 
$697.21, respectively, represented the tax liabilities 
ot plaintiff. 

14. On June 28, 1945, plaintiff paid to defend- 
ant, as Collector of Internal Revenue for the First 
District of California, the sum of $70,369.97, as 
federal income tax asserted by the Commissioner 
to be owing by plaintiff for the calendar year 1941. 
At the time said payment was made to the defend- 
ant, however, said defendant was given written 
notice that plaintiff contended that she had no 
Income tax liability whatever for the calendar year 
1941; that the amount of said asserted tax, to wit, 
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$70,369.97, and any interest thereon which might 
subsequently be paid by plaintiff, were paid under 
protest; and that plaintiff reserved all rights to 
file a claim for refund for the entire amount paid 
and in the event said claim was rejected, in whole 
or part, to bring suit to recover against said de- 
fendant or the United States, as the plaintiff might 
later be advised. Defendant acknowledged receipt 
of said written protest on June 28, 1945. Subse- 
quently, defendant issued a notice and demand on 


plaintiff for the payment of interest in the amount — 


of $13,872.52 on the aforesaid asserted tax defi- 
ciency of $70,369.97, and, pursuant to said demand, 
plaintiff paid to the defendant, as interest, asserted 
by defendant to be due from plaintiff, the sum of 
$13,872.52 on or about October 23, 1945. 

15. Within the time and in the manner provided 
by law, plaintiff filed with defendant on Form 843 
of the Treasury Department Internal Revenue 
Service, a claim for refund, duly executed and veri- 
fied, in which plaintiff demanded a refund of the 
sum of $70,369.97 tax paid by her on June 28, 
1945, and of the sum of $13,872.52 interest paid by 
her on or about October 23, 1945, as alleged in 
paragraph 14 above. Said claim for refund set 
forth, as grounds thereof, the facts hereinabove 
alleged with respect to the aforesaid bad debt of 
$150,000.00, with respect to income from fiduciaries, 
and with respect to income from rents and royal- 
ties. 
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16. More than six months have expired since 
the filing of said claim for refund. The Commis- 
sioner has failed to render a decision on said claim. 

17. ‘The failure to allow said claim for refund, 
as above described, was erroneous and contrary to 
the provisions of the Internal Revenue Code. 

18. There is now owing from defendant to plain- 
tiff the sum of $84,242.49 (tax of $70,369.97 and 
interest of $13,872.52) unrefunded overpayment of 
tax and interest, with interest on said sum as 
provided by law. 

19. This is a suit of a civil nature at common 
law which arises under the Constitution and laws 
of the United States and under the laws of the 
United States providing for internal revenue. 

Wherefore, plaintiff prays judgment against de- 
fendant in the sum of $84,242.49 for said taxes and 
interest erroneously and illegally collected and not 
refunded, together with interest as provided by law, 
the costs of this suit, and for such other and further 
relief as may be just and proper in the premises. 


BRADY & NOSSAMAN, 
By /s/ JOSEPH D. BRADY, 
/s/ WALTER L. NOSSAMAN, 
/s/ JOHN O. PAULSTON, 
/s/ JAMES L. WOOD, 
Attorneys for Plaintiff. 
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In the Superior Court of the State of California, 
In and For the County of Ventura 


No. 19341 
LETTERS OF GUARDIANSHIP 


In the Matter of the Estate and Guardianship of 
MURIEL ELFRIDA BARNESON, an in- 


competent person. 


State of California, 
County of Ventura—-ss. 


Lionel T. Barneson is hereby appointed guardian 
of the person and estate of Muriel Elfrida Barne- 
son an incompetent person. 


Witness: L. E. Hallowell, Clerk of the Supeniaa 
Court of the County of Ventura, with the seal 
of the Court affixed, the 3rd day of April 1936. 
L. E. HALLOW ELL 
Clerk 


[Seal] By J. G. HATHAWAY 
Deputy Clerk 


State of California, 
County of Ventura—ss. 

I do solemnly swear that I will support the Con- 
stitution of the United States and the Constitution 
of the State of California, and that I will faithfully 
perform the duties of my office as Guardian of the 
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person and estate of Muriel Elfrida Barneson, an 
incompetent person, according to law. 
LIONEL T. BARNESON 
Subseribed and sworn to before me this 38rd day 
of April 1936 
[Seal] CHAS, FE. BEACKSTOCK, 
Notary Public in and for said county and state. 
State of California, 
County of Ventura—ss. 


I, L. EK. Hallowell, County Clerk of the County 
of Ventura, State of California, and ex-officio Clerk 
of the Superior Court in and for said county, 
hereby certify that the within and foregoing is a 
full, true and correct copy of Letters of Guardian- 
ship issued in the therein entitled matter, as the 
same remain of record and on file in my office. I 
further certify that said Letters have not been 
revoked, but are still in full force and effect. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said Court this 19th 
day of February 1948. 


L. E. HALLOWELL 
County Clerk 
[Seal] By /s/ IRENE VAN FOSSEN 
Deputy Clerk 


[Endorsed]: Filed Superior Court April 3, 1936. 


State of California, 
County of Los Angeles—ss. 

Lionel T. Barneson, as Guardian of the Person 
and state of Muriel E. Barneson, also known as 
Muriel Elfrida Barneson, An Incompetent Person, 
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being by me first duly sworn, deposes and says: 
that he is the Plaintiff in the above entitled action; 
that he has read the foregoing Complaint and 
knows the contents thereof; and that the same is 
true of his own knowledge, except as to the matters 
which are therein stated upon his information or 
belief, and as to those matters that he believes it 
to be true. 
/38/ LIONEL T. BARNESON, 
As Guardian of the Person and Estate of Muriel | 
EK. Barneson, also known as Muriel Elfrida 
Barneson, An Incompetent Person. 
Subscribed and sworn to before me this 18th day 
of February, 1948. 
[Seal ] /s/ JULIA M. FITZSIMMONS, 
Notary Public in and for the County of Los An- 
geles, State of California. 
My Commission Expires Feb. 17, 1952. 
[Endorsed]: Filed U.S.D.C. Feb. 25, 1948. 


[Title of District Court and Cause. ] 


ANSWER | 

Comes now James G. Smyth, Collector of Inter- — 
nal Revenue for the First District of California, ) 
defendant herein, by his attorney, Frank J. Hen- — 
nessy, United States Attorney in and for the North- | 
ern District of California, for his answer to the 
complaint of the plaintiff, admits, denies and al-_ 
leges as follows: | 
i 

The allegations contained in paragraphs 1, 2 and — 

3 of the complaint are admitted. 
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ole 
The defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments in paragraph 4 of the complaint. 


Ti: 

The allegations contained in paragraph 5 of the 
complaint are denied, except it is admitted that 
John Barneson died February 25, 1941, and his 
estate was probated in the Superior Court of the 
State of California in and for the County of San 
Mateo, Case No. 9360 in the files of said court. 


Py. 
The defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments of paragraph 6 of the complaint. 


vy. 

The allegations contained in paragraph 7 of the 
complaint are denied, except it is admitted that 
upon the death of the said John Barneson plaintiff 
filed a claim against his estate for an alleged in- 
debtedness resulting from purported loans from 
plaintiff to said John Barneson of $100,000 on May 
8, 1928, and $50,000 on May 15, 1929, and except 
that the said purported claim was rejected by the 
Honorable H. R. Cotton, Judge of the Superior 
Court of the State of California, in and for the 
County of San Mateo on June 23, 1941; and that 
plaintiff had not and did not bring suit on said 
claim. 
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VO. 
The allegations contained in paragraph 8 of the 
complaint are denied. 


WALL. 

The allegations contained in paragraph 9 of the 
complaint are admitted; for further answer to said 
paragraph 9 defendant denies that the return of 
income as filed contained a correct statement of 
plaintiff’s income and deductions for the year 1941. 


VII. 
The allegations contained in paragraph 10 of the 


a “el 


complaint are denied, except it is admitted that in © 
her income tax return as filed for the year 1941 as | 


item 15, plaintiff took and claimed as a deduction 
the amount of $150,000 and it is further admitted 
that there was attached to said return, as filed, a 


written statement in which plaintiff purported to © 


justify the $150,000 as a bad debt deduction; and 
except it 1s further admitted that plaintiff has not 


claimed or the Commissioner of Internal Revenue — 
allowed any part of said claimed $150,000 in any © 


other year. 
TX. 
The allegations contained in paragraph 11 of the 
complaint are admitted. 


X. 
The allegations contained in paragraphs 12 and 
13 of the complaint are denied. 


XI. 
The allegations contained in paragraph 14 of the 
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complaint are denied, except it is admitted that 
plaintiff paid to the defendant on July 28, 1945, and 
not June 28, 1945, as alleged, the sum of $70,369.97, 
federal income tax determined by the Commissioner 
of Internal Revenue to be due and owing by her 
for said year 1941; that a further payment of 
interest in the amount of $13,872.32 on the afore- 
said deficiency was made on October 18, 1945, and 
not October 25, 1945, as alleged. 


XII. 

The allegations contained in paragraph 15 of the 
complaint are denied, except it is admitted that 
plaintiff filed with the defendant on Form 848, a 
claim for refund of $70,369.97 tax, and $13,872.52 
interest, all within the time and manner provided 
by law. 

b:GERE 

The allegations of paragraphs 16 and 19 of the 

complaint are admitted. 


Wy. 
The allegations of paragraphs 17 and 18 of the 
complaint are denied. 
Wherefore, having fully answered, defendant 
prays that defendant’s suit be dismissed, for his 
costs and all other proper relief. 


/s/ FRANK J. HENNESSY, 
U. 8. Attorney, 
Attorney for the Defendant. 
/3f/ WILLIAM E. LICKING, 
Asst. U. 8. Atty. 
[Endorsed]: Filed May 11, 1948. 
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[Title of District Court and Cause. ] 


STIPULATION OF FACTS 

It is hereby stipulated and agreed by and between 
the parties hereto, by their respective counsel, that 
the following facts may be taken as true for the 
purposes of this case, subject to the right of either 
party to introduce other or further evidence not 
inconsistent therewith and subject further to the 
right of either party to object thereto on any 
ground other than the mode of proof: 

1. Lionel T. Barneson is, and at all times since 
April 3, 1986, has been, the duly appointed, quali- 
fied and acting guardian of the person and estate 
of Muriel E. Barneson, also known as Muriel 
Elfrida Barneson, an incompetent person, plaintiff 
herein. Plaintiff is the daughter of John Barneson, 
who was born in 1862 and died February 25, 1941, 
and Harriet FE. Barneson, his wife, who died April 
14, 19386. John and Harriet had three other chil- 
dren, J. Leslie Barneson and Lionel '’. Barneson, 
who are stil living, and Harold J. Barneson, who 
died February 7, 1945. Throughout the entire 
period of time between the years 1928 and 1941, 
both inclusive, plaintiff was a person of great 
wealth. Said wealth was derived originally from 
gifts to plaintiff from her father and her mother. 
At all times material hereto, John, Harriet and 
Muriel Barneson were residents of, and domiciled 
in, the State of California. 
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2. At all times hereinafter mentioned, plaintiff 
Muriel E. Barneson, and the guardian of her person 
and estate, Lionel T. Barneson, were, and still are, 
citizens of the United States, domiciled in the State 
of California. 

3. Defendant is, and at all times since May 14, 
1945, has been, the duly appointed and acting Col- 
lector of Internal Revenue for the First District, 
of California. 

4. Prior to July 1, 1927, Harold J. Barneson 
earried on a general stock and bond brokerage busi- 
ness in copartnership with one Clarence 8. Streeter. 
Said copartnership was dissolved as of July 1, 1927, 
said Barneson acquiring by purchase all of the 
interest of said Streeter in the said partnership 
property. Under date of February 9, 1928, Harold 
J. Barneson (as H. J. Barneson) entered into a 
written agreement of copartnership with James D. 
Kennedy of. Los Angeles and C. R. Stevens of San 
Francisco under which said parties became, eftec- 
tive as of July 1, 1927, copartners in the stock and 
bond brokerage business in the cities of Los Angeles 
and San Francisco under the name and style of 
“H. J. Barneson & Co.’’ H. J. Barneson contrib- 
uted to the partnership certain exchange member- 
ships of an agreed value of $319,200.00, together 
with other property of an agreed value of $109,- 
843.85, and agreed to contribute in addition the sum 
of $270,956.15 out of profits. Kennedy and Stevens 
each agreed to contribute $150,000.00 out of profits. 
Said copartnership agreement provided that net 
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profits should be divided 70% to H. J. Barneson, 
15% to Kennedy, and 15% to Stevens. On Novem- 
ber 1, 1928, H. de La Chapelle was added to the 
partnership. Stevens and La Chapelle retired from 
the partnership as of December 31, 1929, and effec- 
tive January 1, 1980, a new partnership under the 
name of H. J. Barneson & Co. was formed, consist- 
ing of H. J. Barneson, James D. Kennedy, J. Leslie 
Barneson and M. Eyre Pinckard, as general part- 
ners, and John Barneson, as limited partner. Sub- 
sequently, in December, 1930, the firms of H. J. 
Barneson & Co. and Walsh, O’Connor & Co. con- 
solidated their brokerage business in a new partner- 
ship. The general partners were Kenneth Walsh, 
George R. O’Connor, Cliff M. Weatherwax, Arthur 
N. Earll, R. M. Marshall, Eric L. Pedley, H. J. 
Barneson, J. Leslie Barneson and James D. Ken- 
nedy. The limited partners were Edward M. Walsh 
and John Barneson. The firm of Walsh, O’Connor 
& Barneson discontinued business on February 20, 
1932, and was liquidated. See 38 B.T.A. at 371. 

). In October, 1927, Harold J. Barneson needed 
to borrow money with which to conduct his stock 
brokerage business. In that month, in order to 
obtain collateral upon which he could borrow money 
from the banks, Harold borrowed 5,000 shares of 
Standard Oil Company of New York from his 
father, John Barneson, and 5,000 shares of Stand- 
ard Oil Company of New York from the Oakburn 
Company, a holding company one-sixth of the stock 
of which was owned by each of the six members of 
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the Barneson family. The need for additional work- 
ing capital increasing still further, Harold Barne- 
son, in the months of April and May, 1928, asked 
for and received from John Barneson cash in the 
ageregate sum of $300,000.00, of which sum John 
Barneson obtained $100,000.00 from his wife, Har- 
riet E. Barneson, and $100,000.00 from his daugh- 
ter, Muriel. In 1929, Harold desired additional 
sums of money and John Barneson, in the months 
of May and July, 1929, supplied Harold with an 
ageregate of $125,000.00, of which John Barneson 
obtained $50,000.00 from Muriel in May, and $50,- 
000.00 from Harriet in July. Of the total of cash 
funds transferred by John Barneson to Harold in 
1928 and 1929 ($300,000.00 in 1928 and $125,000.00 
in 1929) $150,000.00 was supplied by Harriet, $150,- 
000.00 by Muriel, and the remaining balance came 
from moneys which were theretofore the property 
of John Barneson. Harold Barneson’s understand- 
ing of his obligations with respect to the aforesaid 
$425,000.00 was stated in a letter dated December 
5, 1929, which he wrote his father on the letterhead 
of H. J. Barneson & Co. and which is reproduced 
below: 


‘‘Captain John Barneson, 
Summerholme, 
Burlingame, California. 


Dear Dad: 
This is to acknowledge that, in addition to $100,- 
000 received from you April 12th, 1928, and $200,- 
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000 received from you May 9th, 1928, on which 
total of $300,000 I have previously agreed to pay 
you 714% of the net profits of H. J. Barneson & 
Company, a co-partnership, I also received the 


following: 

OneMlayasist, 1929)... 2... 2230. $50,000.00 
Ones athe e. os 6a on De 20,000.00 
On July 24th, 1929... 22.2532 eee 50,000.00 


$125,000.00 
On this total of $125,000.00 I agree to pay 314% 
of the net profits of H. J. Barneson & Company. 
This is the same ratio as the payment on the 
$300,000 above referred to and makes a total parti- 
eipation of 10°4% for the total amount advanced, 
$425,000.00. 
The other partners in the firm have acquiesced 
in writing to this agreement. 


Your affectionate son, 


/38/ HAROLD. 

/8/ H. J. BARNESON.”’ 
HJ B-E 
On January 1, 1930, J. Leslie Barneson became a 
general partner in H. J. Barneson & Co. Leslie’s 
contribution to the partnership capital was recited 
in the partnership agreement to be $150,000.00, 
which he obtained from his father and which was a 
part of or derived from whatever rights were 
possessed by John Barneson as a result of his trans- 
fer of the aforesaid $425,000.00 to Harold J. Barne- 
son. The contribution of John Barneson to the 
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partnership was recited in the partnership agrec- 
ment to be $275,000.00, which was the excess of the 
aforesaid $425,000.00 over the sum of $150,000.00 
assigned to Leslie in exchange for Leslie’s demand 
note for $150,000.00 dated January 1, 1930, payable 
to John Barneson. 

6. At all times material hereto, John Barneson 
kept double-entry books of account. Said books con- 
tain an account payable entitled, ‘‘Muriel E. Barne- 
son Loan a/c’’, a photostat copy of which is at- 
tached hereto as Exhibit A. This account contains 
two items only, both credits, namely, May 8, 1928, 
journal entry 2368A, in the amount of $100,000.00; 
May 15, 1929, cash in the amount of $50,000.00; 
balance, $150,000.00. Said books also contain an- 
other and different account with Muriel entitled 
‘‘Muriel E. Barneson’’. This account contains 
numerous debits and credits; photostats of two 
pages of this account, covering the periods between 
January 24, 1926, and December 27, 1928, and be- 
tween December 31, 1928, and December 3, 1931, 
are attached hereto as Exhibits B and B-1, respec- 
tively. (The Muriel E. Barneson mentioned in the 
two aforesaid accounts and elsewhere in this Stipu- 
lation is the plaintiff herein.) 

7. On April 3, 1928, Muriel EK. Barneson wrote 
her check, No. 448, on the Bank of California Na- 
tional Association, San Francisco, to the order of 
John Barneson in the amount of $25,000.00. Said 
eheck was endorsed by John Barneson and was 
paid to him by said bank (in which he also had an 
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account) on April 12, 1928. The aforesaid ‘‘ Muriel 
E. Barneson”’ account (Exhibit B) contains a credit 
entry of $25,000.00 under date of April 12, 1928, 
representing the cash transferred by the aforesaid 
check dated April 3, 1928. A photostat copy of said 
check (front and back) and of the stub thereof are 
attached hereto as Exhibit C. 

8. On May 8, 1928, Muriel EK. Barneson wrote 
another check, No. 444, on The Bank of California 
National Association, San Francisco, to the order of 
John Barneson in the amount of $105,000.00, a 
photostat copy of which (front and back) and of 
the stub thereof are attached hereto as Exhibit D. 
Said check was endorsed by John Barneson and 
was paid to him by said bank on May 8, 1928. The 
aforesaid ‘‘Muriel E. Barneson’’ account (Exhibit 
B) contains a eredit entry of $105,000.00 under 
date of May 8, 1928, representing the cash trans- 
ferred by the aforesaid check dated May 8, 1928. 
Said ‘‘Muriel E. Barneson’”’ account also contains 
a debit entry under date of May 8, 1928, recording 
“Transfer to Loan a/e’’ of $100,000.00 out of the 
then credit balance of said ‘‘Muriel I. Barneson’’ 
account by journal entry 2368A. The ‘‘Loan a/c’’ 
referred to in the immediately preceding sentence 
is the aforesaid ‘‘Muriel E. Barneson Loan a/e”’ 
(Exhibit A). On May 28, 1928, John Barneson 
wrote a check to Muriel E. Barneson in the amount 
of $35,356.76, the amount of the then credit balance 
in the ‘‘Muriel E. Barneson”’ account, and a debit 
entry of that date of $35,356.76 balanced said ac- 
count. 
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9. On May 14, 1929, Muriel I. Barneson wrote 
her check, No. 378, on The Bank of California Na- 
tional Association, San Francisco, to the order of 
John Barneson in the amount of $50,000.00, a photo- 
stat copy of which (front and back) and of the stub 
thereof (which bears No. 377) are attached hereto 
as Exhibit E. Said check was endorsed by John 
Barneson and was paid to him by said bank on 
May 14, 1929. The amount of said check was 
eredited to the ‘‘Muriel E. Barneson Loan a/c’’ 
(Exhibit A) under date of May 15, 1929. The words 
on said stub which appear below the words ‘‘Pay 
John Barneson’’ are in Muriel’s handwriting in 
pencil and are ‘‘I think H J B Partnership’’. 

10. John Barneson’s aforesaid books of account 
also contain an account entitled, ‘‘Harriet E. Barne- 
son Loan a/c’’, a photostat copy of which is at- 
tached hereto as Exhibit F. (The Harriet E. 
Barneson therein referred to was the wife of John 
Barneson and is the same person as the Harriet E. 
Barneson mentioned elsewhere herein.) Said ac- 
count contains two credit items, namely May 8, 
1928, in the amount of $100,000.00; July 22, 1929, 
$50,000.00. Such was the condition of said account 
on the date of death of Harriet E. Barneson, to wit, 
April 14, 1986. Said $150,000.00 balance was fully 
paid to Harriet’s estate by John Barneson on April 
27, 1937, and appropriate entries were made on the 
debit side of said account. (See Exhibit F.) 

11. John Barneson’s aforesaid books of account 
contain an account that was originally entitled 
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‘Special Partnership—H. J. Barneson & Co.”, 
above which original title there was subsequently 
written—following the organization of Walsh, 
O’Connor & Barneson in December, 1930—the 
words, ‘‘Walsh, O’Connor & Barneson, successors 
to’’, so that the account was entitled, subsequent to 
December, 1930, as follows: 


Walsh, O’Connor & Barneson 
Successors to 


Special Partnership—H. J. Barneson & Co. 


A photostat copy of said account is attached hereto 
as Exhibit G. 

12. In the month of July, 1928, John Barneson 
received the first return or income on the $300,- 
000.00 which he had transferred to Harold during 
the months of April and May, 1928, as related 
above. On July 25, 1928, John Barneson received 
a return or income of $17,917.28, and on the same 
date he paid $5,972.42 to Harriet and an identical 
sum to Muriel. On October 138, 1928, John Barne- 
son received from the same source the sum of $15,- 
377.78, and on the same date he paid $5,125.93 to 
Harriet and an identical sum to Muriel. The total 
return or income which Muriel received during the 
calendar year 1928 with reference to the $100,000.00 
which she transferred to John Barneson in April or 
May, 1928, as related above, was $11,098.35 ($5,- 
972.42 plus $5,125.93). 

13. Muriel’s Federal Income Tax Return for 
1928 reported said $11,098.35 as Item 4; the printed 
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form of return (Form 1040) called for ‘‘4. Income 
from Partnerships. (State name and address).’’ In 
the space provided on the tax return form for the 
insertion of ‘‘name and address”’ of the ‘‘Partner- 
ships,’’ there appears in typewriting the words: 
“A. J. Barneson & Co., San Franciseo’’. The $11,- 
098.35 which Harriet received during 1928 with 
reference to the $100,000.00 which she transferred 
to John Barneson, as related above, was reported 
on Harriet’s 1928 Federal Income Tax Return in 
identically the same manner as the $11,098.35 re- 
ceived by Muriel was reported. 

14, In the month of July, 1929, John Barneson 
received a return or income on the $425,000.00 which 
he had transferred to Harold during April and 
May, 1928, and May and July, 1929, as related 
above. On July 23, 1929, John Barneson received 
a return or income of $44,162.88, and on the same 
date he paid $14,720.96 to Harriet and an identical 
sum to Muriel. Muriel’s 1929 Federal Income Tax 
Return contains an item (Item 5, Form 1040) read- 
ing as follows: ‘‘5. Income from Partnerships. 
(State name and address) H. J. Barneson & Co., 
San Francisco, $14,720.96’’. Harriet’s 1929 return 
is identical to Muriel’s insofar as Item 5 is con- 
cerned. 

15. Muriel was never named as a partner, gen- 
eral or limited, in any written partnership agree- 
ment of any partnership called H. J. Barneson & 
Co. or Walsh, O’Connor & Barneson; nor was 
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Harriet. John was never named as a partner, gen- 
eral or limited, in any written partnership agree- 
ment of any partnership called H. J. Barneson & 
Co. or Walsh, O’Connor & Barneson until he was 
named as a limited partner in the articles of part- 
nership of H. J. Barneson & Co. as of January 1, 
1930. The articles of partnership of the partner- 
ships called H. J. Barneson & Co. and Walsh, 
O’Connor & Barneson expressly prohibit the part- 
ners thereof, general and limited, from assigning 
all or any part of their interests therein. The rec- 
ords of the New York Stock Exchange do not show 
that Muriel, Harriet or John Barneson was a 
member, general or limited, of any partnership 
named H. J. Barneson & Co. or Walsh, O’Connor & 
Barneson, except that John Barneson became a 
limited partner of H. J. Barneson & Co. as of Janu- 
ary 1, 1930, and became a limited partner in Walsh, 
O’Connor & Barneson on its formation in Decem- 
ber, 1930. 

16. Neither Muriel nor Harriet received any 
return or income during the calendar year 1930 
from or with respect to the $150,000.00 which each 
transferred to John Barneson during 1928 and 1929 
as related above. During the calendar year 1930 
John Barneson received no return or income from 
or with respect to the $425,000.00 which he trans- 
ferred to Harold as related above. 

17. The Articles of Limited Partnership of 
Walsh, O’Connor & Barneson, dated December 13, 
1930, contained the following provisions, among 
others: 
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‘Ninth: * * * Each of the general partners 
devoting all or part of his time to the partnership 
business shall be paid a salary, the amount and time 
and manner of payment of which shall be fixed 
from time to time by a two-thirds majority in inter- 
est of the general partners. Such salaries shall be 
considered as an expense of the business and shall 
be paid before interest on capital contributions and 
before distribution of profits, but after the interest 
on partners’ loans. 

“Tenth: After payment of expenses of the busi- 
ness, including interest on loans of partners, and 
partners’ salaries, all profits of the partnership 
shall be paid and applied as follows and in the fol- 
lowing order of priority: 

‘fa, On or before the 10th day of each calendar 
month each of the limited partners shall be paid the 
sum of $1500. Should the profits for any month be 
insufficient to pay said sums, then any deficiency 
shall be cumulative, but without interest, and shall 
be paid from subsequent profits before the general 
partners are entitled to share therein. 

‘bh. Each of the general partners shall be paid 
interest at the rate of five per cent per annum on 
his net capital contribution, the same to be paid or 
credited at the end of each calendar month. Should 
the profits for any month be insufficient to pay the 
interest on net capital contributions, then any defi- 
ciency shall be cumulative, but without interest, and 
shall be paid without interest from subsequent 
profits before any further division of partnership 
profits. 
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‘“c, The balance of the profits, if any, shall be 
divided among the partners as follows: 


Kennet WRsh. .322....: /22. 2114 per cent 
Georee ft. O Commor ....2. 9. eee 16 per cent 
Chit M. Weatherwax .............8 Oo per cent 
Agmilnue Ni. aml) 1. oo. snes eee 314 per cent 
nee Orsi. 2 sce ss eee 2 per cent 
eres emer 3 ons. hee oe eee 2 percent 
bie) aNeSOM . 345.0. eee 2714 per cent 
J. Leshe Bamieson. .. .. aus. ee 714 per cent 
Jemes IW. Wenmedy ..¢...2.. ee ee 714 per cent 
Hichmad: VE Walsh... 225 sec eee 0 percent 
Sohn Saiene son <>... 4 wee eee 716 per cent 


‘‘Profits shall be ascertained on the 30th day of 
June and the 31st day of December of each year. 
Any profits ascertained as of the 30th day of June 
for division according to said percentages shall be 
credited to the partners’ accounts, but, unless other- 
wise decided by a two-thirds majority in interest of 
the general partners, shall not be disbursed, nor 
drawn against by any partner until after the com- 
pletion of the annual audit as of December 31. 

‘“The said percentages shall determine the respec- 
tive interests of the partners.’’ 

18. During the calendar year 1931 John Barne- 
son received eleven monthly payments, totalling 
$14,200.00, from Walsh, O’Connor & Barneson as a 
return or income on the $275,000.00 referred to in 
paragraph 5 of this Stipulation. The checks of the 
firm were transmitted by letters addressed to John 
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Barneson in Hillsborough, California (where he 
lived), and signed by the firm’s Cashier in Los 
Angeles; the letter of April 30, 1931, is fairly 
typical and describes the check as ‘‘representing 
partner’s compensation for the month of April 
1931.’ On or within a few days after the dates 
upon which John Barneson received such “‘part- 
ner’s compensation’? from Walsh, O’Connor & 
Barneson, John Barneson made payments to Har- 
riet and Muriel totalling $5,163.80 each as a return 
or income on the $150,000.00 which each of them 
had transferred to him in 1928 and 1929 as afore- 
said. Muriel’s 1931 Federal Income 'T'ax Return, 
which was made on Treasury Form 1040, contains 
nothing as Item 5, ‘‘Income from Partnerships’’, 
but does include the sum of $4,363.80 which she 
received in 1931 from John Barneson as Item 1], 
which is described in the printed portion of Form 
1040 as ‘‘1. Salaries, Wages, Commissions, ete. 
(State name and address of employer)’’. In the 
space which said Form 1040 provides for insertion 
of the name of the employer, said return shows in 
typewriting the following: ‘‘Walsh, O’Connor & 
Barneson—$4,363.80.’’ The payments which Muriel 
received from John Barneson during the eleven 
months, January to November, 1931, both inclusive, 
varied from a low of $272.75 (in January) to a 
high of $545.50 (in February, March and April) 
and aggregated $5,163.80. The difference between 
that amount and the amount of $4,363.80 reported 
on her 1931 return, namely, $800.00, was the aggre- 
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gate of the two payments of $400.00 each which 
Muriel received from John Barneson on October 7, 
1931, and November 2, 1931, following John’s re- 
ceipt of ‘‘partner’s compensation’’ for the months 
of September and October, 1931. John Barneson’s 
books of account contain a journal entry under date 
of December 30, 1931, reading as follows: 


“arriet 1. barneson ... 2224). 800.00 
Mirel Hi. Barneson .......2.5 2... 800.00 
CammpensattOn. «2.4.5. osm 600.00 
SRUISTOCINS: RRA nt RN eng. a 2,200.00 


To reverse compensation for Sept. & October paid 
by Walsh, O’Connor & Barneson in error, as not 
earned. This amount to be refunded.”’ 

Under date of January 2, 1932, John Barneson 
made said refund to Walsh, O’Connor & Barneson 
by his check No. 4569 in the amount of $2,200.00. 
The aforesaid Muriel E. Barneson account on John 
Barneson’s books contains a debit entry under date 
of December 30, 1931, in the amount of $800.00, with 
the explanation ‘‘Compensation Refund.’’ Thus the 
eross and net amounts which Muriel received from 
John Barneson during 1931 as ‘‘compensation’’ 
were $5,163.80 and $4,363.80, respectively (Exhibit 
GB-1). Muriel was never at any time an employee 
of Walsh, O’Connor & Barneson. 

19. Harriet’s 1931 Federal Income Tax Return, 
like Muriel’s, was made on Treasury Form 1040, 
and was a separate return. The net aggregate of 
$4,363.80, which Harriet, like Muriel, received from 
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John Barneson in 1931 following his receipt of 
“nartner’s compensation’’ from Walsh, O’Connor 
& Barneson, was reported as Item 1 income as fol- 
lows: 


**1. Salaries, Wages, Commissions, ete. 
(State name and address of em- 
ployer) Walsh, O’Connor and Bar- 


2 NE i cco EE $4,363.80 
Less one-half repozted by John 
SACO) 2 nner. Coleleoe) $2 1s roo” 


Harriet was never at any time an employee of 
Walsh, O’Connor & Barneson. 

20. In 1932 there was only one payment made by 
Walsh, O’Connor & Barneson to John Barneson, 
and only one payment by John Barneson to Muriel 
and to Harriet. This occurred on March 21, 19382, 
when John Barneson paid Muriel and Harriet 
$400.00 each following the receipt by him of ‘‘com- 
pensation’’ of $1100.00 from Walsh, O’Connor & 
Barneson. Muriel’s 1932 Federal Income Tax Re- 
turn reported this $400.00 as Item 3 income— 
‘Interest on Bank Deposits, Notes, Corporation 
Bonds, etc.’’ The $400.00 is included with three 
other items of interest in the total of $475.23 shown 
as Item 3. No amount of income was reported in 
Muriel’s said 1932 return as either Item 1—‘‘Sal- 
aries,’’ etc.—or as Item 5—*‘ Income from Partner- 
ships, Syndicates, Pools, ete.’’ 

21. By the end of the calendar year 1932 the 
entire proprietary interest of all partners in Walsh, 
O’Connor & Barneson, general and limited, was 
wholly lost as a result of the business reverses suf- 
fered by said partnership. In John Barneson’s 
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1932 Federal Income Tax Return, he claimed a loss, 
as a result of the financial failure of the firm of 
Walsh, O’Connor & Barneson, of the entire $425,- 
000.00 above mentioned, $150,000.00 of which he 
had received from Harriet and $150,000.00 of which 
he had received from Muriel. Said return (which 
was a joint return of John and Harriet) showed 
various items of gross income aggregating $199,- 
938.20, but other losses and deductions (additional 
to the loss of $425,000.00) were claimed on said 
return in an aggregate amount of $374,669.41. The 
tax liability shown on said return was zero. Under 
date of January 25, 1934, the then Internal Revenue 
Agent in Charge at San Francisco addressed and 
mailed a letter to John Barneson advising that his 
office was recommending to the Commissioner of 
Internal Revenue that John Barneson’s income tax 
return for the year 1932 °‘‘be accepted as correct.’’ 
Nothing in this paragraph is to be construed as an 
admission by the defendant as to the amount of 
John Barneson’s loss resulting from the failure 
of Walsh, O’Connor & Barneson. 

22. Muriel’s 1932 Federal Income Tax Return 
showed items of gross income aggregating $74,- 
300.52, deductions of $722.55, net income of $73,- 
627.97, and total tax payable (after credit for in- 
come tax paid at source) of $11,340.38. Said tax 
liability of $11,340.38 was fully and duly paid and 
no portion thereof has ever been refunded, credited 
or repaid. The only loss claimed on said return was 
a loss of $2,865.74 sustained on the sale of shares 
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of stock of Socony-Vacuum Corporation. Muriel 
never claimed any federal income tax deduction 
whatever with respect to the aforesaid $150,000.00, 
transferred to John Barneson in 1928 and 1929 as 
related above, in any taxable year except the calen- 
dar year 1941, the tax liability of which is in con- 
troversy in this case; and the Commissioner has 
never allowed any part of said $150,000.00 as a 
deduction from Muriel’s gross income in any tax- 
able year. 

23. The alleged debts of $150,000.00 each from 
John to Muriel and from John to Harriet were 
never evidenced by any promissory note; nor were 
said debts, or either of them, ever acknowledged in 
writing by John except by John’s books of account 
as related above. No payments of interest or other 
payments were made by John Barneson to either 
Harriet or Muriel on the aforesaid alleged loans of 
$150,000.00 each other than as shown in this Stipu- 
lation. 

24. In due course following the death of Harriet 
K. Barneson on April 14, 1936, to wit, July 6, 1937, 
the executors of her will (The Bank of California 
National Association, and her sons, Lionel T’. and JJ. 
Leslie Barneson) filed with the then United States 
Collector of Internal Revenue for the First District 
of California, the federal estate tax return (Tvreas- 
ury Form 106) of her estate. Said return reported 
(Schedule Q) a total gross estate (Item 1) in the 
amount of $2,759,642.60 and a net estate (Item 9) in 
the amount of $2,603,660.35. Among the items com- 
prising the gross estate of $2,759,642.60 was an item 
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of $150,000 (Schedule F', Item 5) representing the 
balance of $150,000.00 standing to the credit of 
Harriet HE. Barneson on April 14, 1936, in the afore- 
said ‘‘Harriet EK. Barneson Loan a/e’’ on the books 
of John Barneson (Exhibit F). The correct net 
federal estate tax hability of the Estate of Harriet 
was finally determined by the ’ax Court of the 
United States to be $659,521.30 (after deducting the 
credit for State estate, inheritance, legacy or suc- 
cession taxes) and said net estate tax lability was 
fully paid. Said tax liability reflected the inclusion 
in Harriet’s gross and net estate of the aforesaid 
item of $150,000.00 at a value equal to its full face 
value. If Harriet’s net estate had been $150,000.00 
less in amount than as finally determined, the cor- 
rect net federal estate tax lability would have been 
$610,869.02, or $48,652.28 less than the amount 
which was finally determined and fully paid. 

25. The estate of John Barneson, who died 
February 25, 1941, was provated in the Superior 
Court of the State of California, in and for the 
County of San Mateo, case No. 9360 in the files 
of said court. Lionel T. Barneson was the Execu- 
tor of John Barneson’s will. On June 23, 1941, 
plaintiff, acting through Lionel T. Barneson, as 
Guardian of her person and estate, filed in the 
Superior Court of the County of San Mateo, in 
case No. 9360, a ‘‘Creditor’s Claim’’ for $150,000.00 
(a copy of which is attached hereto and marked 
Exhibit H), covering the same items as are in- 


eluded in the aforesaid ‘‘Muriel EK. Barneson Loan | 


a/e’’? (Exhibit A). Said claim was rejected on the ; 
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same date by Honorable A. R. Cotton, Judge of 
said Court, on the ground that it was barred by 
the statute of limitations. Plaintiff did not bring 
suit on said claim within three months after June 
23, 1941, or at any other time. The final deter- 
mination of the federal estate tax lability of John 
Barneson’s estate was based upon a determination 
by the Commissioner of Internal Revenue (herein- 
@iter referred to as the ‘‘Commissioner’’)-of a 
eross estate of $737,434.85 (all of which property 
was owned by John Barneson at the date of his 
death) and a net estate (after deducting the spe- 
cific exemption of $100,000.00) of $569,018.82. The 
net federal estate tax finally paid on the estate of 
John Barneson was $113,722.55. In said determina- 
tion of John Barneson’s net estate the Commissioner 
allowed no deduction whatever for the balance of 
$150,000.00 shown in the aforesaid ‘‘Muriel E. 
Barneson Loan a/c”? (Exhibit A). At all times 
material hereto John Barneson possessed the requi- 
site financial ability to have paid $150,000.00 to 
plaintiff on demand. The alleged claim of $150,- 
000.00 of Muriel, an incompetent person, against 
John was never listed or mentioned in any inven- 
tory filed in the court having jurisdiction over the 
incompetent’s guardianship estate. 

26. On or before March 15, 1942, plaintiff filed 
with the then Collector of Internal Revenue for 
the First District of California, her federal income 
tax return for the calendar year 1941 on Form 1040 
of the Treasury Department Internal Revenue 
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Service. Said return showed the following items 
of gross income and deductions therefrom: 


INCOME 
CMM NO CIOS 2: suc. 2ete- eer eee oon $102,525.45 
3. Interest on bank deposits, notes, ete. 382.47 
D. vents’ and (Oy ales. tesco 15,708.47 
7. (b) Net long-term (loss) from sale 
or exchange of capital assets...... (423.15) 
8. Net profit (or loss) from business 
ORSPTOLCSSION: c..2.-c.ee ee ee 490.79 
9. Income from partnerships; fidu- 
ciary income, and other income.... 14,191.23 
OF Dotal income in items] to.) ee ee $132,875.26 
DEDUCTIONS 
De Renlnene St, <<. 22ers 220.68 
tl eA A a 12 Oo LOIG2 
1 tS). 316 War (2) 0) As ene nn cee 150,000.00 
16. Other deductions authorized by law 45.11 
7. Yotal deductions im items ito Loe $162,776.41 
18. Net income (item 10 minus item 17)...........WW....... .00 


Item 15—$150,000.00— was the same item or items 
reflected in the ‘‘Creditor’s Claim’’ mentioned in 
paragraph 25 above. Plaintiff has not claimed and 
the Commissioner has not allowed any part of said 
$150,000.00 as a deduction from plaintiff’s gross 
Income in any other taxable year. Muriel had a 
federal income tax liability in every year from 1932 
to 1940, both inclusive, and all such liabilities were 
paid and satisfied in full. 

27. Plaintiff’s income tax return for the eal- 
endar year 1941 was in due course examined by 
an Hxamining Officer acting under F. M. Harless, 
Internal Revenue Agent in Charge at San Fran- 
cisco, California. Said Examining Officer made a 
report asserting a deficiency of $70,388.20 in plain- 
tiff’s income tax for the calendar year 1941. Plain- 
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tiff thereafter duly filed a written and verified 
protest against said asserted deficiency and confer- 
ence was had between representatives of the plain- 
tiff and a member of the Conference Section of 
the Office of the Internal Revenue Agent in Charge 
at San Francisco. Subsequently, the Commissioner, 
acting by and through the aforesaid F. M. Harless, 
Internal Revenue Agent in Charge, mailed to the 
plaintiff notice of his final determination of plain- 
tiff’s federal income tax liability for the calendar 
year 1941, which notice was dated June 25, 1945, 
and asserted a deficiency of $70,369.97. Said as- 
serted deficiency was based upon six adjustments, 
which were set forth in the statement attached 
to the aforesaid final notice of deficiency as follows: 


"ADJUSTMENTS TO NET INCOME’”’ 
“Net income (loss as diselosed by return)................ o( 29 2901 15) 


Unallowable deductions and 
additional income: 


| Je YC 0G) i $150,000.00 

oy) ents and royalties.......................-.. 4,441.11 

we) Long-term capital gain.................. 585.43 

me Fiduciary income ..................-..---- 2,745.17 

MOR MOCIIOS  .......5.--00cces-ceceeccaceeaceses-e 31.99 157,803.70 
ots sa cenc aden sede ee. $127,902.55 
Nontaxable income and additional 

deductions : 

RMEEAMCCTATIGNIP TOCS ...............cc.ceccsccseeceenesenecenacees 3,000.00 
Mepmericoinie adjusted -.............1....... eee eeceeoeeeenaceeaees S12t S025.” 


Plaintiff does not contest the correctness of the 
Commissioner’s adjustments (b), (¢), (e) and (f) 
above but does challenge adjustment (a) in its 
entirety and adjustment (d) in part. (See para- 
graph 30 of this Stipulation as to adjustment (d).) 
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28. On June 28, 1945, plaintiff paid to defend- 
ant, as Collector of Internal Revenue for the First 
District of California, the sum of $70,369.97, as fed- 
eral income tax asserted by the Commissioner to 
be owing by plaintiff for the calendar year 1941. 
At the time said payment was made to the defend- 
ant, however, said defendant was given written 
notice that plaintiff contended that she had no 
income tax liability whatever for the calendar year 
1941; that the amount of said asserted tax, to wit, 
$70,369.97, and any interest thereon which might 
subsequently be paid by plaintiff, were paid under 
protest; and that plaintiff reserved all rights to 
file a claim for refund for the entire amount paid 
and in the event said claim was rejected, in whole 
or part, to bring suit to recover against said de- 
fendant or the United States, as the plaintiff might 
later be advised. Defendant acknowledged receipt 
of said written protest June 28, 1945. Subsequently, 
defendant issued a notice and demand on plaintiff 
for the payment of interest in the amount of $13,- 
872.52 on the aforesaid asserted tax deficiency of 
$70,369.97, and, pursuant to said demand, plaintiff 
paid to the defendant, as interest asserted by de- 
fendant to be due from plaintiff, the sum of $13,- 
872.52 on October 18, 1945. 

29. Within the time and in the manner pro- 
vided by law, plaintiff filed with the defendant 
on Form 843 of the Treasury Department Internal 
Revenue Service, a claim for refund of the tax 
and interest referred to in paragraph 28 above, 
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which claim was entirely adequate to lay the foun- 
dation for this action. The Commissioner failed to 
render a decision on said claim within six months 
of the date on which it was filed, or at all. See 
Complaint, pars. 15 and 16, and Answer, pars. 
miand XII. 

30. The ‘‘net income adjusted” in the amount of 
$124,902.55 (see paragraph 11, page 12, of the 
Complaint herein; also paragraph 27 of this Stipu- 
lation) upon the basis of which the Commissioner 
determined the asserted deficiency of $70,369.97, 
should be reduced by reducing plaintiff’s ‘‘Fidu- 
clary income’’ by the amount of $1,504.22 (25% 
of the amount of $6,016.88 mentioned in paragraph 
12 of the complaint). 

31. It is agreed that if plaintiff was entitled to 
the deduction of $150,000.00 which she claimed as 
Item 15 on her return for the taxable year 1941, 
as related above, then she is entitled to a Judgment 
that she recover from the defendant the sum of 
$84,242.49 together with interest, as provided by 
law, on $70,369.09 of said amount from June 28, 
1945, and on $13,872.52 of said amount from Octo- 
ber 18, 1945. On the other hand, if plaintiff is not 
entitled to the aforesaid deduction of $150,000.00, 
then she is nevertheless entitled to a judgment that 
she recover from the defendant the sum of $1,242.54, 
together with interest, as provided by law, on 
$1,037.92 of said amount from June 28, 1945, and 
on $204.62 of said amount from October 18, 1945. 

32. It is agreed that even although the Exhibits 
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referred to in this Stipulation are bound sepa- 
rately (for the convenience of the Clerk in filing) 
they may nevertheless be deemed to be “‘attached 
hereto.’’ (Compare e.g., paragraph 6, page 5, line 
27 of this Stipulation. ) 
Dated: September 23, 1948. 
BRADY & NOSSAMAN, 
By /s/ JOSEPH D. BRADY 
and /s/ JAMES L. WOOD, 
Attorneys for Plaintiff. 
FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 
By /s/ WILLIAM E. LICKING, 
Asst. U. 8S. Attorney. 
[Endorsed]: Filed Sept. 24, 1948. 


(Here follow Exhibits A, B, B-1, C, D, E, F, 
G and H, attached to Stipulation of Facts, filed 
September 24, 1948.) 


[Title of District Court and Cause. | 


STIPULATION TO CORRECT REPORTER’S 
TRANSCRIPT 


It is hereby stipulated by and between the par- 
ties hereto, by their respective counsel, that the 
Reporter’s Transcript of the testimony taken at’ 
the trial of the above case heard before Honorable 
Louis EH. Goodman, Judge, on September 28, 1948 
be corrected, or treated as corrected, in the fol- 
lowing particulars: 
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Pe, Line As Reported 


Cover 
Cover 
im 7 
i 10 
fe 21 
7 21 
a i 
me 7 
B 20, 
21 
5 8 
(Be 
Ss 7 
oO 15 
m 9 
nO 11 
it 6 OCG 
m2 6 
a2 8 
m2 9 
mH 12 
4 11 
6 68 
16 16 


Lionel Barneson 
James EK. Smyth 
Lionel Barneson 
James E. Smyth 
James D. Brady 
Wallace L. Nosseman 
Barnason 

deficit 

assumedly that that 
subsisting debt on 
January 1, 1941, be- 
came 

txable 

she 

ths 

tha 

1921 

is that 

death 

ventures 

sons 

and the $150,000 
Harriet 

$400,000 

H. J. Barneson 
Company 

H. J. Barneson 
Company 


As Corrected 


Lionel T. Barneson 
James G. Smyth 
Lionel T. Barneson 
James G. Smyth 
Joseph D. Brady 
James L. Wood 
Barneson 

deficiency 

assuming that there 
was a subsisting debt 
on January 1, 1941, 
it became 

taxable 

he 

this 

that 

1928-1929 

Se 1 Cideat, 

debt 

venturers 

sums 

and the $125,000 
Harold 

$425,000 

H. J. Barneson & Co. 


H. J. Barneson & Co. 


o2 


Jee. Ibina 


16 


16 
17 
20 
21 
21 
22 
22 
24 
of 
38 
41 
41 
42 
43 
47 
48 
DO 
Do 


Jib, 


, 10 


Dated October 28, 1948. 


[Endorsed]: 


James G. Smyth, vs. 


As Reported 


As Corrected 


J. H. Barneson & 4H. J. Barneson & Co. 


Company 
our 

ca 

1930 

1930 

1941 

1983 

1933 

this owed 
you 
incompetent 
brought 
mother’s 
Mr. Grady 
onme 

Mr. Grady 
Mr. Grady 
Harrie 
Clerk 


out 

ean 

1931 

1931 

1931 

1935 

1935 

this debt owed 
he 
incompetent’s 
brother 
Muriel’s 

Mr. Brady 
one 

Mr. Brady 
Mr. Brady 
Harriet 
Collector 


BRADY & NOSSAMAN, 
By /s/ JOSEPH D. BRADY 


and /s/ JAMES L. WOOD, 
Attorneys for Plaintiff. 


FRANK J. HENNESSY, 


U. 8. Attorney, 
Attorney for Defendant. 


By /s/ WILLIAM EK. LICKING, 


Assistant U. 8. Attorney. 
Filed Oct. 29, 1948. 
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[Title of District Court and Cause. ] 
ORDER FOR JUDGMENT 


The evidenee satisfies me that the deduction 
claimed by the plaintiff in her 1941 income tax 
return as a worthless debt 1s proper. It was in fact 
a ‘‘debt which became worthless within the taxable 
year.’’ (1941). § 23(k) (1) Int. Rev. Code. 


Accordingly judgment may be entered for plain- 
tiff as prayed upon findings to be presented in 


accordance with the Rules. 


Dated: February 7, 1949. 


/s/ LOUIS GOODMAN, 
U.S. District Judge. 


[Endorsed]: Filed Feb. 8, 1949. 


[Title of District Court and Cause. ] 


ORDER OF COURT 


Upon the application of C. Elmer Collett, As- 
sistant United States Attorney for the Northern 
District of California, and good cause appearing 
therefor, 

It Is Hereby Ordered that the defendant above 
named may have to and including March 1, 1949 
within which to lodge counter Findings of Fact 
and Conclusions of Law, or proposed amendments 
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to plaintiff’s Finding of Fact and Conclusions of 
Law heretofore lodged in the above action. 
Dated: February 18, 1949. 
/3s/ LOUIS GOODMAN, 
U. 8. District Judge. 


[Endorsed]: Filed Feb. 18, 1949. 


————— 


[Title of District Court and Cause. ] 


DEFENDANT’S PROPOSED AMENDED 
FINDINGS OF FACT AND CONCLU- 
SIONS OF LAW 


The above entitled action regularly came on for 
trial, without a jury, on September 28, 1948, before 
the Honorable Louis E. Goodman, Judge presiding, 
the plaintiff in said action appearing by her coun- 
sel, Brady & Nossaman, of Los Angeles, by Joseph 
D. Brady, Esq. and James L. Wood, Esq., and 
the defendant in said action appearing by his coun- 
sel, Frank J. Hennessy, Esq., United States At- 
torney, and William E. Licking, Esq., Assistant 
United States Attorney. Having considered the 
pleadings, admissions, oral testimony, stipulated 
facts, and arguments of counsel, the Court makes 
and publishes the following: 


Findings of Fact 


The Court finds that: 
Upon the trial the parties through their respec- 
tive counsel duly made and filed their written stipu- 
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lation of facts. As and for its findings of fact the 
Court adopts said stipulation, including the exhibits 
attached thereto, and, based upon said stipulation 
as supplemented by certain admissions and oral 
testimony, finds the essential facts to be as follows: 


il 


That at all material times plaintiff, Muriel E. 
Barneson, and Lionel T. Barneson were, and still 
are brother and sister, citizens of the United States, 
domiciled in the State of California. 


II. 


That the plaintiff, Muriel E. Barneson, on March 
3, 1931, became a mentally incompetent person and 
has at all times since been incapable of caring for 
her property or understanding the nature or effect 
of her acts. (Tr. 19, 20, 21). Between March, 1931, 
and April, 1936, Muriel’s affairs were handled for 
her by her mother under a power of attorney (Tr. 
21). Plaintiff was adjudged to be an incompetent 
person by the Superior Court of Ventura County, 
State of California, on April 3, 1936. Lionel T. 
Barneson has at all times since April 3, 1936, been 
the duly appointed, qualified and acting guardian 
of her person and estate. 


TY. 


Defendant is, and at all times since May 14, 1945, 
has been, the duly appointed and acting Collector 
of Internal Revenue for the First District of Cali- 
fornia. 
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That on May 8, 1928, Muriel Barneson advanced 
the sum of $105,000.00 to her father, John Barne- 
son, by her check numbered 444 (Ex. D. Stip.). 
John Barneson entered this advance upon his books 
(Ex. B of Stip.) by crediting Muriel Barneson for 
a loan of $105,000.00. On the same day he debited 
the same account with an entry ‘‘Transfer to Loan 
A/C J.2368a $100,000.00.’ That last credit entry 
to said account (Ex. B & B-1 of Stip.) was made in 
1941 (Tr. 59). The last debit entry to said account 
was made in 1941. In another account kept by 
John Barneson (Ex. A of Stip.) upon identical 
sheets (Form B-9117) and entitled in said book 
‘‘Muriel E. Barneson, Loan A/C a credit entry 
dated May 8, 1928. J 2368 A $100,000.00”’ appears. 
On May 14, 1929 Muriel Barneson advanced the 
sum of $50,000.00 to John Barneson by her check 
numbered 378 (Ex. E Stip.). No entry was made 
in the Muriel E. Barneson account for said check, 
but a credit entry was made in the Muriel E. Bar- 
neson loan account for the amount of said check on 
May 15, 1929. 

V. 


The plaintiff duly filed her federal income tax 
return for the calendar and taxable year 1941; in 
that return she claimed a bad debt deduction in the 
amount of $150,000.00 representing the aforesaid 
advancements to John Barneson, her father. Sub- 
sequently, said return was examined by the Inter- 


————— tl — es 
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nal Revenue Agent in Charge at San Francisco who 
disallowed the claimed bad debt deduction of $150,- 
000.00, made certain other adjustments and eventu- 
ally asserted on behalf of the Commissioner of 
Internal Revenue a deficiency in income tax for the 
taxable year 1941 of $70,369.97. Plaintiff did not 
claim, and the Commissioner has not allowed any 
part of said $150,000.00 as a deduction from plain- 
tiff’s gross income for any taxable year. 


Vi. 


On June 28, 1945, the plaintiff paid to the de- 
fendant, as Collector of Internal Revenue, the sum 
of $70,369.97, the amount asserted as a deficiency in 
income tax for the taxable year 1941, and on Octo- 
ber 18, 1945, plaintiff paid defendant the further 
sum of $13,872.52 as interest on said asserted defi- 
ciency. Of said deficiency, $1,037.92, and interest in 
the amount of $204.62, arose from adjustments to 
gross income other than the disallowance of said 
bad debt deduction, and it has been stipulated that 
plaintiff is entitled to recover these later sums with 
interest as provided by law regardless of the de- 
cision as to the bad debt issue. 


One 


Plaintiff filed an appropriate and timely claim 
for refund of the deficiency in tax and interest 
above mentioned and the Commissioner of Internal 
Revenue failed to render a decision thereon within 
six months after the date of filing or at all. 
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No part of the deficiency in income tax or interest 
paid by the plaintiff for the taxable year 1941 has 
been refunded, credited or repaid. 


Conclusions of Law 


As Conclusions of Law from the foregoing Find- 
ings of Fact, the Court concludes that: 


il, 


The Court has jurisdiction of the parties and the 
subject matter of this action. 


XI. 


Plaintiff commenced this action within the time 
and in the manner provided by law. 


HOE 


On January 1, 1941, John Barneson was indebted 
to the plaintiff, Muriel E. Barneson, in the amount 
of $150,000.00 because of cash advances made to 
him by said Muriel E. Barneson on the 8th day of 
May, 1928, in the sum of $105,000.00, and on the 
14th day of May, 1929, in the sum of $50,000.00 
upon a mutual and open account (Ex. B, B-1 Stip.), 
no part of which has ever been repaid. 


IN 


Said indebtedness of $150,000.00 was not worth- 
less or outlawed on February 25, 1941, the date of 
John Barneson’s death, or at any time prior thereto, 
nor was it barred or outlawed by the applicable 
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California statutes of limitation on June 23, 1941, 
for the reason that said debt was upon an open, 
mutual and current book account between Muriel 
Barneson and John Barneson, her father (Ex. B, 
B-1, Stip.), and the last entries in said account had 
been made in the year 1941 but Muriel Barneson 
became an insane and incompetent person on March 
3, 1931, and has been such at all times since. 
NG 

Said debt became worthless within the taxable 
year 1941 by reason of the failure, neglect and re- 
fusal of Lionel Barneson as guardian of Muriel 
E. Barneson, an incompetent person, to file suit 
against himself as executor of John Barneson’s 
Will within three months after rejection of Muriel 
Barneson’s claim for said debt on June 23, 1941, by 
A. R. Cotton, Judge of the Superior Court of the 
State of California in and for the County of San 
Mateo, case No. 9360 as required by Section 714 of 
the Probate Code of the State of California. Said 
elaim was at the time of its presentation and also 
at the time of its rejection on June 23, 1941, good, 
valid, existing and not an outlawed or barred claim 
against the estate of said John Barneson upon a 
mutual, open and current book account between 
said Muriel Barneson and John Barneson, deceased, 
and the operation of the statute of limitations 
against the collection of said account had been and 
was suspended at all times after March 3, 193], 
because of the insanity of Muriel Barneson which 
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commenced at said time and has continued at all 
times since (see Secs. 352, 357, 337, .2 (8) Cali- 
fornia Code of Civil Procedure). Had Lionel Bar- 
neson brought suit upon the rejected claim for said 
indebtedness of $150,000.00, he was entitled to re- 
cover a judgment against the estate of John Barne- 
son, deceased for that amount, and the estate was 
possessed of assets sufficient to pay said judgment. 


Var. 


Plaintiff was not entitled by the provisions of 
Section 23(k)(1) of the Internal Revenue Code as 
amended to deduct from her gross income for the 
taxable year 1941 the amount of $150,000.00 as a 
bad debt. 

WaT. 


Plaintiff is not entitled to recover from the de- 
fendant the sum of $84,242.49 with interest as pro- 
vided by law on $70,369.97 of said amount from 
June 28, 1945, and on $13,872.52 of said amount 
from October 18, 1945. 


VOL. 


That there was probable cause for the actions 
of the defendant or other officials of the Treasury 
Department as found by the Court, and the judg- 
ment to be entered herein upon becoming final shall 
be provided for and paid out of the proper ap- 
propriation from the Treasury of the United States. 

Dated this .... day of March, 1949. 


Judge of the District Court. 
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Approved as to form as provided by Rule 5(d) 
of this Court. 
FRANK J. HENNESSY, 
U. 8. Attorney. 
Lodged March 1, 1949. 


[Title of District Court and Cause. ] 


PLAINTIFF’S OBJECTIONS TO DEFEND- 
ANT’S PROPOSED AMENDED FIND- 
INGS OF FACT AND CONCLUSIONS OF 
LAW 


Plaintiff respectfully presents the following ob- 
jections to Defendant’s Proposed Amended Find- 
ings of Fact and Conclusions of Law: 


Preliminary Statement 

Pursuant to ‘‘Order for Judgment’’ for plaintiff, 
filed February 8, 1949, plaintiff, on February 14, 
1949, lodged Findings of Fact and Conclusions of 
Law as well as a form of Judgment, all approved 
as to form by counsel for defendant. 

On March 1, 1949, defendant lodged ‘‘Defend- 
ant’s Proposed Amended Findings of Fact and 
Conclusions of Law.’’ They are utterly inconsistent 
with the ‘‘Order for Judgment’’. For many reasons 
hereinafter set forth, it is submitted that they 
should be rejected and that the Court should make 
findings and conclusions substantially as lodged by 
plaintiff. 
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Basis of Defendant’s Proposed 
Findings and Conelusions 

The basis for the extraordinary findings and con- 
clusions proposed by defendant is explained in a 
letter dated March 1, 1949, from counsel for de- 
fendant to Judge Goodman, copy of which counsel 
for plaintiff received March 3, 1949. 

Completely reversing the position taken by the 
defendant at the trial and in its brief, namely, that 
the $150,000 debt was barred not later than 1933, 
defendant now contends that the debt was not 
barred at the time the probate court rejected it on 
June 23, 1941. From this premise, defendant now 
asserts (letter March J, 1949, p. 2) that ‘‘it is 
believed a collectible judgment could have been re- 
covered’’ had plaintiff’s guardian sued the estate 
of John Barneson within the three months’ period 
prescribed by Section 714 of the Probate Code. 
‘he point is,’’ says defendant, ‘‘that while the 
debt became worthless in 1941, that worthlessness 
was the result of the voluntary act of the guardian- 
plaintiff * * *.’? (Underscoring supplied.) 

Plaintiff’s Reply to New Position of Defendant. 

1. Defendant should not now be heard to argue 
that the California statute of limitations had not 
run prior to the taxable vear 1941 for the following 
reasons: 

(a) At the trial defendant (as well as plaintiff) 
took the position that the statute of limitations ran 
many years prior to 1941, namely, 1933. (See Tr. 
p. 10, lines 1-10; Tr. p. 15, lines 11-17; references 
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herein to the Transcript refer to it as corrected by 
Stipulation filed October 29, 1948.) This admission 
of defendant obviated the necessity, which might 
otherwise have existed, of the plaintiff’s satisfying 
this Court by some other proof that the Probate 
Court’s rejection of Plaintiff’s creditor’s claim was 
correct. , 

(b) In defendant’s brief (p. 21, lines 30-32) the 
flat admission 1s made that the $150,000 debt became 
barred ‘‘some time in 1933’’. Even assuming— 
despite the contrary position taken at the trial— 
that defendant could still have raised the point on 
brief which he now seeks to advance for the first 
time, the position taken in his brief constituted an 
election to stand on the position taken at the trial 
and, consequently, an abandonment or waiver of 
any attempt to claim that the California statute 
had not run even as late as February 25, 1941, the 
date of John Barneson’s death. 

(c) In the ‘‘Statement of Facts’’ in defendant’s 
brief, speaking with reference to the stipulated 
fact that plaintiff’s creditor’s claim for $150,000 
was rejected by the Probate Court ‘‘on the ground 
that it was barred by the statute of limitations,”’’ 
the defendant stated that such rejection was ‘‘ Pur- 
suant to law.’’ (Def.’s br., p. 4, line 31.) This was 
a flat admission by defendant that the pertinent 
facts were such that the rejection by the Probate 
Court was correct. This admission is as binding on 
this defendant as it would be on any litigant. 
Courts sit to decide issues as they are presented bv 
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the litigants. This Court has already decided such 
issues in favor of plaintiff. 

2. Defendant’s New Position is Without Merit 
in any Event and His Proposed Findings and Con- 
clusions are Otherwise Objectionable. 

Defendant asks the Court to make a finding of 
fact that the plaintiff ‘‘became a mentally incom- 
petent person on March 3, 1931,” etc. (Defendant’s 
Proposed Finding II, p. 2, lines 10-11.) The only 
testimony bearing on this subject was to the effect 
that plaintiff has never been able to carry on her 
own personal business affairs since March, 1931. 
(Ty. p. 20, lines 18-21, as corrected.) Putting aside 
the question whether such testimony would justify 
the finding which defendant requests, and putting 
aside also the question whether such a finding would 
be equivalent to a finding that plaintiff was ‘‘in- 
sane’’ since March, 1931, within Section 352(2), 
C.C.P., now mentioned for the first time (cf. Wade 
v. Busby, 66 C.A. (2d) 700), it is clear that it 
would not aid the defendant in any case. Section 
302 states that it applies only if the disability 
exists ‘‘at the time the cause of action accrued.”’ 
pee, also, Sectionaay, CCP, 

Plaintiff’s cause of action accrued as to the 
$150,000 and the statute of limitations started to 
run not later than May 15, 1929, the later of the 
two dates which appear in the ‘‘Muriel E. Barneson 
Loan a/e”’ (Stip. Ex. A). See Bailey v. Hoffman, 
99 C.A. 347. Plaintiff was not insane or incompe- 
tent at that time. Once the statute has started to 
run, disability, including insanity, does not sus- 
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pend the time for bringing suit. Calif. Sav. etc., 


moc. v. Culver, 127 Cal. 107 at 111. It is clear, we 
submit, that defendant is in error in thinking that 
Section 352 has any application here. 

Defendant’s Proposed Finding IV (pp. 2-3) vio- 
lates the settled rule stated in Brown Paper Mill 
Co. v. Irvin, 184 F. (2d) 337, 3388 (C.C.A.-8, 1943) 
as follows: 

‘Findings of fact should be ‘a clear and concise 
statement of the ultimate facts, and not a statement, 
report, or recapitulation of evidence from which 
such facts may be found or inferred.’’’ (Citing 
cases; underscoring supplied.) 

In any event, if some of the evidence is to be 
recapitulated in the findings, contrary to correct 
practice, all of the evidence set forth in the Stipu- 
lation of Facts should be set out in full in the 
findings. 

Defendant’s Proposed Finding IV is otherwise 
improper. It uses the term ‘‘advance’’, which is 
meaningless in this setting and which will not 
be found anywhere in the Stipulation of Facts or 
elsewhere in the record. The Court’s ‘‘Order for 
Judgment’? necessarily implies that the Court 
agreed with plaintiff that the items of $100,000 and 
$50,000 were loans. Plaintiff’s Proposed Finding 
IV (p. 2, line 24) properly describes these two 
items as ‘‘loans’’. 

Defendant’s Proposed Finding IV is likewise 
improper and misleading because it ignores the 
stipulated fact that the account entitled simply 
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‘Muriel E. Barneson’’ (Exs. B and B-1) is ‘‘an- 
other and different account”? from that which con- 
tained the $150,000 debt and which was known as 
the ‘‘Muriel E. Barneson Loan a/c’’ (Hx. A). 
(Stip., par. 6, p. 5, lines 24-26; p. 6, lines 1-8°)) 

In addition to being directly opposed to the 
Court’s ‘‘Order for Judgment’’, defendant’s Con- 
clusions of Law are otherwise improper and un- 
sound in other respects. 

There was an issue of fact in this case as to 
whether the cash transfers of $100,000 and $50,000 
were loans or something else. ‘The finding of the 
Court on this issue is reflected in Plaintiff’s Pro- 
posed Finding IV (p. 2). Defendant proposes no 
finding of ultimate fact in this regard; and de- 
fendant’s Proposed Finding IV (pp. 2-3) is not 
adequate. In his proposed Conclusion of Law IIL 
(p. 4), defendant does recite that John Barneson 
was indebted to the plaintiff in the amount of $150,- 
000 on January 1, 1941, but he goes on and recites 
evidentiary matter, in a manner which is both er- 
roneous and highly misleading. Defendant refers 
(p. 4, line 21) to Exhibits B and B-1. These are 
merely two different pages of the same account. 
They are both part of the ‘‘Muriel E. Barneson’’ 
account. Exhibit A, however, is a photostat of an 
entirely different and separate account—the ‘‘Mur- 
lel KE. Barneson Loan a/e’’. (Stip., par. 6, p. 5, lines 
24-30; p. 6, lines 1-8.) One can only read defend- 
ant’s Conclusion ITT, especially line 21, page 4, as 
saying that the $50,000 item is a part of the ac- 
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count evidenced by Exhibits B and B-1. This is 
contrary to the stipulated facts; the loan of $50,000 
was never a part of the ‘‘mutual and open ac- 
count’’. The balance of the debt of $150,000, to-wit, 
$100,000, was transferred from the ‘‘mutual and 
open account”’ to the different ‘‘Muriel E. Barne- 
son Loan a/c’’ on May 8, 1928—the very same date 
that the item of $105,000 went into the ‘‘Muriel E. 
Barneson’’ account (Ex. B, ecredit)—and never 
thereafter was a part of the ‘‘mutual and open 
account.’’ 

Conclusion of Law V, proposed by defendant 
(p. 5), is unsound and otherwise objectionable for 
a number of reasons. It is predicated on the factual 
assumption that Muriel was ‘‘insane’’ at all times 
after March 3, 1931, within the meaning of Sec- 
tion 352 C.C.P. (p. 5, lines 15-17), and no finding 
that she was ‘‘insane’’ has been proposed or could 
properly be made on the evidence; the evidence 
goes no further than to show that Muriel has not 
‘heen able to carry on her own personal business 
Miairs since’’ March of 1931. (Tr. p. 20, as cor- 
rected.) But even if Muriel had been ‘‘insane’’ 
since March, 1931, that would be irrelevant; supra, 
page 4. 

While conceding that the debt ‘‘became worthless 
within the taxable year 1941’’ (p. 5, line 1), de- 
fendant now asks this Court to conclude, as a 
matter of law (Conclusion V), that the ‘‘reason’’ 
it became worthless was because of the alleged 
“failure, neglect and refusal’’ of plaintiff’s guar- 
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dian to bring suit on the debt within three months 
after rejection of the claim by Judge Cotton on 
June 23, 1941. 

Where is there any evidence in this record to 
support either a finding of fact or a conclusion of 
law of ‘‘failure, neglect, or refusal’? on the part 
of plaintiff’s guardian in connection with his ad- 
mitted omission to bring suit following Judge Cot- 
ton’s rejection? Defendant points to none and 
there is none. 

If under the law as applied to the facts, the 
statute of limitations ran in May, 1933 (three years, 
incidentally, before the guardian’s appointment), 
then to have brought an action within three months 
after June 23, 1941, would obviously have been 
a futile gesture, particularly when such action 
would have been brought in the same court. The 
guardian was in the court house in Redwood City 
when the attorney presented the claim to Judge 
Cotton in chambers. (Tr. 37) The claim (Stip., 
Ex. H) shows on its face that the statute ran in 
1933, and on its back it shows the rejection by 
Judge Cotton. 

If the guardian’s refraining from bringing what 
any reasonable man, cognizant of Judge Cotton’s 
action and the basis thereof, would have regarded 
as a futile suit, involved what defendant now char- 
acterizes by the terms ‘‘failure, neglect and refusal,’’ 
why did not counsel for defendant interrogate the 
guardian in this respect when he was on the wit- 
ness stand? 
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The answer is obvious: after careful study of the 
whole case incident to the careful preparation of 
the 22-page stipulation of facts, counsel for de- 
fendant was of the opinion during the trial 
that the statute of limitations ran in 1933. (Tr. 
10; 15.) And, after careful study of the entire 
record, including the oral testimony, counsel for 
defendant were of the same opinion when defend- 
ant’s brief was filed—see particularly page 21, lines 
28-32, and page 22, lines 1-7. If at the latter stage 
of this litigation, if not by the time of the trial, 
counsel for defendant had not perceived the subtle 
point, predicated on Section 352 C.C.P., which 
he now advances for the first time, how can it in 
fairness be said that the guardian should have per- 
ceived it during the three months following June 
23, 1941? 

In the letter of March 1, 1949, from defendant’s 
counsel to Judge Goodman, the inconsistency be- 
tween defendant’s brief and the position now taken 
is recognized. The statement is made (top of page 
2) that it was ‘‘taken for granted”’ that the four- 
year statute expired in 1933. We are utterly unable 
to understand how counsel for defendant (or any- 
one) can properly accuse plaintiff’s guardian with 
‘neglect’? for not taking an action in 1941 that 
such counsel, as late as January 14, 1949, would 
have necessarily regarded as a futile gesture. 

Apart from the foregoing, the defendant’s un- 
founded assertion of ‘‘failure, neglect and refusal’’ 
necessarily imputes bad faith on the part of the 
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guardian. This is not only unjustified and unjusti- 
fiable; indeed the law is settled to the contrary. 
‘‘Good faith is always presumed until the contrary 
is shown by proof.’’ (Flynn & Emrich Co. v. Fed- 
eral Trade Commission, 52 FF. (2d) 836, 8a¢@ 
C.C.A.-4, 1931) ; (underscoring supplied.) See, also, 
the strong statement in Equitable Trust Co. v. 
Washington-Idaho Water, Light & Power Co., 300 
Hed. 601 at 617 (Dist. Ct. E. D. Wash., S. D., 1924). 
And the Tax Court on occasion has seen fit strongly 
to admonish counsel for the Commissioner of 
Internal Revenue not to throw doubt on the bona 
fides of actions of taxpayers unless he has evi- 
dence to support it. See Millard D. Olds, 15 B.T.A. 
560 at 565. Compare, also, C.C.P. Sec. 1963, sub- 
divisions 1, 4, 19, 20 and 33. 

But let us assume, for the sake of the argument, 
that if the guardian had brought suit in 1941, he 
would have recovered a judgment for $150,000. 
Fiven so, in the absence of bad faith in omitting 
to take such action, the deduction would neverthe- 
less be allowable because the income tax law does 
not insist on infallibility of honest judgment. The 
very existence, in the Internal Revenue Code, of 
the bad debt deduction provision itself shows that. 
Examples are to be found in the following cases 
under the bad debt section: Kate I. Nixon, 2 
Bal.A. 524; Cruger Co., 11 B.T.A. 306 at 308% 
Robert 8. Dennison, 4 T.C. 806. 

See, also, Section 23 (e), allowing deductions for 
losses. Under this provision, Treasury Regulations 
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211, See. 29.23(e)-1, provides that “‘A loss ocea- 
sioned by damage to an automobile maintained for 
pleasure, where such damage results from the faulty 
driving of the taxpayer or other person operating 
the automobile, but is not due to the willful act 
of negligence of the taxpayer, is a deductible loss 
in the computation of net income.’’ And see last 
paragraph of opinion of the Second Circuit in 
Shearer v. Anderson, 16 F. (2d) 995 at 997, 6 
A.F.T.R. at 6485. 

The omission of plaintiff’s guardian to bring suit 
after June 23, 1941, was not ‘‘voluntary’’—a word 
which appears near the end of the defendant’s 
letter of March 1—in anv sense which would mili- 
tate against deductibility here. It may be admitted 
that if an action to recover would have been suc- 
cessful and that the guardian, knowing this, de- 
liberately refrained from suing, the deduction 
would not be allowable. But there is no evidence 
here that brings this case within that principle; 
quite the contrary. 

And the defendant now concedes that ‘‘the debt 
became worthless within the taxable year 1941.”’ 
(Defendant’s Conclusion of Law V, p. 5, line 1.) 


Conclusion 
It is respectfully submitted that the Findings 
of Fact and Conclusions of Law lodged by plain- 
tiff on February 14, 1949, are adequate and should 
be adopted, and those lodged by defendant on March 
1 should be rejected in their entirety. 
It is possible, however, that in view of the present 
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challenge of defendant, the court may wish to | 
adopt additional findings. For this reason possible 
substitutes for findings IV and X will be found 
in the Appendix hereto. 


Dated: March 5, 1949. 
Respectfully submitted, 
BRADY & NOSSAMAN, 
By /s/ JOSEPH D. BRADY, 
/3/ WALTER L. NOSSAMAN, 
/s/ JAMES L. WOOD, 
Attorneys for Plaintiff. 


Appendix 


Suggested substitutes for Findings of Fact IV 

and X: 
EY 

On January 1, 1941 one John Barneson was in- 
debted in the amount of $150,000 to plaintiff Muriel 
‘EK. Barneson for cash loans in the aggregate sum 
of $150,000 made by plaintiff to said John Barneson 
in 1928 and 1929, no part of which has ever been 
repaid. In his brief filed in this court on January 
12, 1949, the defendant claimed that ‘‘the four-year 
statute of hmitations for bringing suits upon an 
open account expired some time in 1933 as to the 
monevs advanced by her [plaintiff] to her father 
[John Barneson] in 1928, 1929.’’ Plaintiff took the 
same position as defendant as to the time when the 
California statute of limitations had run. In his 
aforesaid brief the defendant, in his ‘‘Statement 
of Facts’’, also conceded and contended that Judge 
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Cotton’s rejection of plaintiff’s aforesaid creditor’s 
claim was ‘‘Pursuant to law.’’ The Court finds 
that the California statute of limitations applicable 
to said debt of $150,000 ran in the year 1933. 


X. 

Said debt of $150,000 did not become worthless 
at any time prior to February 25, 1941, the date 
of John Barneson’s death. The estate of John 
Barneson was probated in the Superior Court of 
the State of California in and for the County of 
San Mateo. On June 23, 1941, plaintiff, acting 
through the guardian of her person and estate, 
filed in said probate proceeding a ‘‘Creditor’s 
Claim’’ for $150,000 covering the same two items 
($100,000 loaned in 1928 and $50,000 loaned in 
1929) as are mentioned in Finding IV above. Said 
claim was rejected on the same date by Hon- 
orable A. R. Cotton, Judge of said Court, on the 
eround that it was barred by the statute of limi- 
tations. Plaintiff did not bring suit on said claim 
within three months after June 23, 1941, or at all. 
Pomp. par. 25, p. 17]. 


[Endorsed]: Filed Mar. 7, 1949. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
The above-entitled action regularly came on for 


trial, without a jury, on September 28, 1948, before 
the Honorable Louis E. Goodman, Judge presiding, 
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the plaintiff in said action appearing by her counsel, 
Brady & Nossaman, of Los Angeles, by Joseph D. 
Brady, Esq. and James L. Wood, Esq., and the 
defendant in said action appearing by his counsel, 
Frank J. Hennessy, Esq., United States Attorney, 
and William E. Licking, Esq., Assistant United 
States Attorney. Having considered the pleadings, 
admissions, oral testimony, stipulated facts, and 
arguments of counsel, the Court makes and pub- 
lishes the following: 


Findings of Fact 


The Court finds that: 

Upon the trial the parties through their respec- 
tive counsel duly made and filed their written stipu- 
lation of facts. As and for its findings of fact the 
Court adopts said stipulation, including the exhibits 
attached thereto, and, based upon said stipulation 
as supplemented by certain admissions and oral 
testimony, finds the essential facts to be as follows: 


I. 

Plaintiff, Muriel E. Barneson, was duly adjudged 
to be incompetent on April 3, 1936. Lionel T. 
Barneson has at all times since April 3, 1936 been 
the duly appointed, qualified and acting guardian of 
her person and estate. 

| 186 

At all material times plaintiff Muriel E. Barne- 
son and said Lionel 'T. Barneson were, and still are, 
citizens of the United States, domiciled in the State 
of California. 
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Ta. 

Defendant is, and at all times since May 14, 1945, 
has been, the duly appointed and acting Collector 
of Internal Revenue for the First District of Cah- 
fornia. 

Ly. 

On January 1, 1941 one John Barneson was in- 
debted in the amount of $150,000 to plaintiff Muriel 
E. Barneson for cash loans in the aggregate sum 
of $150,000 made by plaintiff to said John Barne- 
son in 1928 and 1929, no part of which has ever 
been repaid. 

V. 

Plaintiff duly filed her federal income tax return 
for the calendar and taxable year 1941. In that 
return she claimed a bad debt deduction in the 
amount of $150,000 representing the aforesaid debt. 
Subsequently, said return was examined by the In- 
ternal Revenue Agent in Charge at San Francisco. 
Said official disallowed the $150,000 bad debt dedue- 
tion, made certain other adjustments, and eventually 
asserted, on behalf of the Commissioner of Internal 
Revenue, a deficiency for the taxable year 1941 of 
$70,369.97. Plaintiff has not claimed and the Com- 
missioner has not allowed any part of said $150,000 
as a deduction from plaintiff’s gross income in any 
other taxable year. 

VI. 

On June 28, 1945, plaintiff paid to the defendant, 
as Collector of Internal Revenue, the sum of $70,- 
369.97, the amount of the asserted deficiency. Said 
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payment was made under simultaneous written pro- 
test that no deficiency was owing. Subsequently, on 
notice and demand from the defendant, plaintiff 
paid defendant, on October 18, 1945, the sum of 
$13,872.52 as interest on said asserted deficiency. 
The amount of $1,037.92 of the asserted deficiency 
of $70,369.97, and the amount of $204.62 of the in- 
terest of $13,872.52 arose from adjustments other 
than disallowance of said bad debt deduction, and it 
has been stipulated by the parties in this case that 
plaintiff is entitled to recover such sums, with inter- 
est as provided by law, regardless of the decision 
as to the bad debt issue. The balance of the defi- 
ciency paid, to wit, $69,332.05, and the balance of 
the interest paid, to wit, $13,667.90, arise from the 
bad debt deduction disallowance. 


DE 
Plaintiff duly filed an appropriate and timely 
claim for refund of the tax and interest above men- 
tioned. The Commissioner failed to render a de- 
cision thereon within six months after filing or at 
aylllle 
WOO 
No part of the tax or interest paid by the plain- 
tiff, as aforesaid, has been refunded or credited or 
repaid. 
TX. 
Plaintiff commenced this action within the time 
and in the manner provided by law. 


xe 
Said debt of $150,000 did not become worthless 
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at any time prior to February 25, 1941, the date 
of John Barneson’s death. 


XI. 

Said debt became worthless within the taxable 
year 1941. 

XII. 

There was probable cause for the acts done by 
defendant James G. Smyth, Collector of Internal 
Revenue, acting pursuant to the orders and direc- 
tions of the Commissioner of Internal Revenue. 


Conclusions of Law 


As Conclusions of Law from the foregoing Find- 
ings of Fact, the Court concludes that: 


I. 
The Court has jurisdiction of the parties and 
the subject matter of this action. 


it, 

The debt in the amount of $150,000 heretofore 
referred to became worthless within the taxable 
year 1941 within the meaning of Section 23 (k) (1) 
of the Internal Revenue Code as amended. 


III. 

Plaintiff was legally entitled to deduct from her 
gross income for the taxable year 1941 the amount 
of $150,000 as a bad debt. 

IV. 

Plaintiff is entitled to recover from the defend- 
ant the sum of $84,242.49 together with interest 
as provided by law on $70,369.97 of said amount 
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from June 28, 1945, and on $13,872.52 of said 
amount from October 18, 1945. 


V. 

By reason of the probable cause for the acts of 
the defendant or other officials of the Treasury De- 
partment, as found by the Court, the judgment to 
be entered herein, upon becoming final, shall be 
provided for and paid out of the proper appropria- 
tion from the Treasury of the United States. 

Dated: San Francisco, California, March 25th, 
1949. 

/s/ LOUIS E. GOODMAN, 
Judge of the District Court. 

Approved as to form as provided by Rule 5 (d) 
of this Court. 

/s/ FRANK J. HENNESSY, 
U.S. Atty. 


/s/ C. ELMER COLLETT, 
Asst. U.S. Atty. 


I have rejected defendant’s proposed amendments 
to the Findings because they raise questions prop- 
erly presentable on Motion for New Trial. 

March 25, 1949. 


/s/ LOUIS E. GOODMAN, 
District Judge. 
[Endorsed]: Filed Mar. 25, 1949. 
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In the District Court of the United States, in and 
for the Northern District of California, South- 
ern Division. 

No. 27929-G 


MURIEL E. BARNESON, an Incompetent Per- 
son, by Lionel T. Barneson, Guardian, 


Plaintiff, 
VS. 
JAMES G. SMYTH, Collector of Internal Revenue, 
Defendant. 
JUDGMENT 


The above-entitled action, having regularly come 
on for trial, without a jury, on September 28, 1948, 
before the Honorable Louis E. Goodman, Judge pre- 
siding, the plaintiff in said action appearing by her 
counsel, Brady & Nossaman, by Joseph D. Brady, 
Ksq., and James lL. Wood, Esq., and the defend- 
ant in said action appearing by his counsel, Frank 
J. Hennessy, Esq., United States Attorney, and 
William E. Licking, Esq., Assistant United States 
Attorney, and the Court having considered the stip- 
ulated facts, admissions, oral evidence and argu- 
ments of counsel, and having made and filed its 
Findings of Fact and Conclusions of Law, 


It Is Ordered, Adjudged and Decreed: 


(1) That plaintiff, Muriel EK. Barneson, an in- 
competent person (Lionel T. Barneson, guardian), 
recover from defendant, James G. Smyth, Collec-, 
tor of Internal Revenue, the sum of $84,242.49, 
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overpayment of federal income tax for the calen- 
dar year 1941, together with interest as provided 
by law on $70,369.97 of said amount from June 28, 
1945, and on $13,872.52 of said amount from Octo- 
ber 18, 1945. 


(2) That the Court having heretofore certified, 
pursuant to Section 2006, Title 28, of the United 
States Code, that there was probable cause for the 
acts done by defendant, James G. Smyth, Collec- 
tor of Internal Revenue, as set forth in said Find- 
ings of Fact, the amount for which judgment is 
herein given against said defendant shall, upon the 
judgment becoming final, be provided for and paid 
out of a proper appropriation from the Treasury of 
the United States. 


Dated this 25th day of March, 1949. 


/s/ LOUIS E. GOODMAN, 
Judge of the District Court. 


Entered in Civil Docket March 28, 1949. 


The foregoing judgment is hereby approved as 
to form as provided by Rule 5 (d) of this Court. 


/s/ FRANK J. HENNESSY, 
U.S. Attorney. 


/s/ C. ELMER COLLETT, 
Asst. U. 8. Attorney. 


[Endorsed]: March 25, 1949. 


Muriel EH. Barneson SL 


[Title of District Court and Cause. ] 
CERTIFICATE OF PROBABLE CAUSE 


It appearing to the satisfaction of the Court that 
the subject matter of the judgment rendered in 
favor of the plaintiff and against the defendant in 
the above-entitled action is money exacted by or 
paid to the defendant, and by him paid into the 
Treasury of the United States, the Court hereby 
certifies that there was probable cause for the acts 
of the defendant in collecting said money and pay- 
ing the same into the Treasury, and that said de- 
fendant acted under the directions of the Secre- 
tary of the Treasury or other proper officer of the 
Government in so doing. 


Dated this 25th day of March, 1949. 


/s/ LOUIS EK. GOODMAN, 
Judge. 


Approved as to form this 14th day of February, 
1949. 
/s/ FRANK J. HENNESSY, 
U.S. Attorney. 


/s/ C. ELMER COLLETT, 
Asst. U. 8. Attorney. 


[Endorsed]: Filed March 25, 1949. 
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NOTICE 


You Are Hereby Notified that on March 28, 1949, 
a Decree Judgment was entered of record in this 
office in the above-entitled case. 


San Francisco, California, Mar. 29, 1949. 


C. W. CALBREATH, 
Clerk, U. 8. District Court. 


[Title of District Court and Cause. ] 


NOTICE OF MOTION FOR NEW TRIAL 


To the Honorable the above-entitled Court, and to 
Muriel E. Barneson, an Incompetent Person, 
by Lionel T. Barneson, Guardian, Plaintiff, 
and to Brady and Nossaman, attorneys for 
Plamen - 


You are hereby notified that on April 18, 1949, 
at the hour of 10:00 o’elock a.m. on said day, or 
as soon thereafter as counsel can be heard, at the 
Court Room of the above-entitled Court, in the Post 
Office Building in the City and County of San Fran- 
cisco, State and Northern District of California, 
defendant will and hereby does move the above-enti- 
tled court for its order granting new trial in the 
above-entitled action. 
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Said motion will be made on the ground that said 
Findings of Fact and Conclusions of Law and Judg- 
ment made herein are: 


1. The decision is contrary to the law in the 
case. 


2. ‘The decision is contrary to the evidence in the 
case. 


3. The decision and judgment are contrary to 
the law and evidence in the ecase. 


4. The evidence is insufficient to support the 
decision. 


>. ‘The evidence is insufficient to support the 
decision, and judgment. 


6. The decision is against the weight of and con- 
trary to the evidence, and that the evidence herein 
compels contrary Findings, Conclusions and Judg- 
ment. 


iF 


The decision and judgment are contrary to 
and against law. 


8. The evidence shows that a decision and judg- 
ment should have been rendered in favor of de- 
fendant, and that the decision and judgment, as 
rendered, are contrary to law, and will be based 
on this notice, the minutes of the court, the record 
of the evidence herein, on the said Findings, Con- 
clusions and Judgment made herein, and on all the 
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records, papers, pleadings and files in the above- 
entitled action. 


/s/ FRANK J. HENNESSY, 
U.S. Attorney. 


/s/ C. ELMER COLLETT, 
Asst. U.S. Attorney, 
Attorneys for Defendant. 


[Endorsed]: Filed April 7, 1949. 


[Title of District Court and Cause. | 
AFFIDAVIT OF SERVICE BY MAIL 


United States of America, 
State and Northern District of California, 
City and County of San Francisco—ss. 


Beatrice H. Schryver, being duly sworn, deposes 
and says: 

That her business address is 422 United States 
Courthouse and Post Office Building, Seventh and 
Mission Streets, San Francisco, California; that 
she 1s a citizen of the United States and a resident 
of the City and County of San Francisco; that she 
is over the age of eighteen years, and not a party 
to the above-entitled cause; that on the 7th day of 
April, 1949, she placed one copy of Notice of Mo- 
tion for New T'rial, in the above-entitled action, in 
an envelope addressed to Messrs. Brady & Nossa- 
man, Attorneys at Law, 483 South Spring Street, 
Los Angeles 13, California, which is the office ad- 
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dress of the attorneys for the above-named Plain- 
tiff, sealed said envelope, and deposited it in the 
United States Mail at San Francisco, California, 
with postage thereon fully prepaid; that there is de- 
livery service by United States mail at the place 
so addressed, and regular communication by United 
States mail between the place of mailing and the 
place so addressed. 


/s/ BEATRICE H. SCHRYVER. 
Subseribed and sworn to before me this 8th day 
of April, 1949. 
[Seal ] /s/ E. C. EVENSEN, 
Deputy Clerk, U. S. District Court, Northern Dis- 
trict of California. 


[Endorsed]: Filed April 8, 1949. 


eee 


[ Title of District Court and Cause. | 


STATEMENT OF PLAINTIFF’S REASONS 
IN OPPOSITION TO DEFENDANT'S MO- 
TION FOR NEW TRIAL AND LIST OF 
AUTHORITIES ON WHICH PLAINTIFF 
RELIES 


1. A trial court is loath to grant a new trial. 
3 Moore’s Federal Practice, 
Sec. 59.01, page 3242. 


2. The court will not listen again to the argu- 
ments made prior to judgment. 
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Hostetter Co. v. Comerford, 
99 Fed. 834, 835 (Cir. Ct., N. Y., 1900) ; 

Pittsburgh Reduction Co. v. Cowles Electric 
Smelting & Aluminum Co., 64 Fed. 125, 132 
(Cir. Ct., Ohio, 1894) ; 

Giant Powder Co. v. California Vigorit Pow- 
der Co., 5 Fed. 197, 201 (Cir. Ct., Calif, 
1880). 

3. As to points of law argued prior to judgment, 
the losing party’s remedy in case of error is by 
appeal. 

Jenkins v. Eldridge, Fed. Cas. No. 7267, p. 
506 (Cir. Ct., Mass., 1845) ; 

Giant Powder Co. v. California Vigorit Pow- 
der Co., supra; 

Champion Spark Plug Co. v. Sanders, 63 F. 
Supp. 345, 346 (D.C., N.Y., 1945). 

4. in submitting the case at bar for decision, de- 
fendant not only admitted but contended that the 
statute of limitations ran in 1933. Defendant will 
not now be permitted to repudiate that admission 
or to escape its binding effect. 

King v. Edward Hines Lumber Co., 68 F. 
Supp. 1019 (D.C., Oregon, 1946). 

Do. The defendant having tried this lawsuit on 
one theory, cannot obtain a new trial in an effort 
to retry it on a different theory, much less a wholly 
inconsistent one. 

Colonial Book Co. v. Amsco School Publi- 
cations, 159 Dept. Justice Bulletin, 6 Fed. 
Rules Serv. 59 b. 1, Case No. 1 (D. C., N. 
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Y., 1942). (Case originally defended on 
theory of no infringement of plaintiff’s 
patent; defendant unsuccessfully sought 
new trial on theory plaintiff had no valid 
patent) ; | 
Lockwood v. Cleveland, 20 Fed. 164 (Cir. Ct., 
N. J., 1884). (Situation parallel to Colo- 
nial Book Co. case, supra) ; 

Teller v. Athens Stone Works, 9 Fed. Rules 
Serv. 51.33, Case No. 2 (D. C., Tenn., 1946). 
6. In any event a new trial should not be granted 
where, as here, the judgment would be for the 
plaintiff even if a new theory were considered. See 
Plaintiff’s Objections to Defendant’s Proposed 
Amended Findings of Fact and Conclusions of Law, 

mled March 7, 1949, p. 8, line 22, to p. 10, line 3. 


Dated: April 15, 1949. 
/s/ BRADY & NOSSAMAN, 


iby 7/s/ J. VD. &., 
Attorneys for Plaintiff. 


[Endorsed]: Filed April 19, 1949. 


[ Title of District Court and Cause. | 


ORDER DENYING DEFENDANT’S MOTION 
FOR NEW TRIAL 

Defendant’s Motion for New Trial having regu- 

‘larly come on for hearing at 10:00 o’clock a.m. 

on the 18th day of April, 1949, Honorable Judge 

Louis E. Goodman presiding; and the Court hav- 
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ing heard and considered Defendant’s Motion for 
New Trial, the minutes of the Court, the record 
of the evidence, Findings of Fact and Conclusions 
of Law, the Judgment, and all other records, papers, 
pleadings and files in the above-entitled action; it 
is hereby 

Ordered, Adjudged and Decreed that defendant’s 
Motion for New ‘Trial be denied. 

Dated: April 19th, 1949. 

/s/ LOUIS E. GOODMAN, 
U.S. District Judge. 
[Endorsed]: Filed April 19, 1949. 


[ Title of District Court and Cause. ] 


NOTICE 
To: Messrs. Brady & Nossaman, 433 South Spring 
St., Los Angeles 18, Calif. Frank J. Hennessy, 
Esq., P. O. Bldg., San Francisco, Calif. 

You Are Hereby Notified that on April 19, 1949, 
Judge Louis E. Goodman, Judge, Ordered defend- 
ant’s motion for a new trial Denied. 

San Francisco, California, April 20, 1949. 

C. W. CALBREATH, ECE 
Clerk, U. S. District Court. 


[| Title of District Court and Cause. ] 


NOTICE OF APPEAL : 
Notice Is Hereby Given that the defendant James 
G. Smyth hereby appeals to the United States 
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Court of Appeals for the Ninth Circuit from the 
final judgment entered by the United States Dis- 
trict Court for the Northern District of California, 
in favor of Plaintiff and against said defendant on 
March 28, 1949, and from the Order Denying de- 
fendant’s Motion for New Trial by said Court on 
mpril 19, 1949. 
Dated: May 19, 1949. 


/s/ FRANK J. HENNESSY, 
U.S. Attorney. 


/s/ C. ELMER COLLETT, 
Assistant U. 8. Attorney, 
Attorneys for Defendant. 


[Endorsed]: Filed May 27, 1949. 


[Title of District Court and Cause. ] 
NOTICE 


Lo: Messrs. Brady & Nossaman, 483 South Spring 
St., Los Angeles 13, Calif. 


You Are Hereby Notified that on May 27, 1949, 
a Notice of Appeal was filed by Defendant in the 
above-entitled case. A copy of which is enclosed 
herewith. 


San Francisco, California, May 31, 1949. 


C. W. CALBREATH, ECE 
Cletk, U.S. Distriet Court 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE REC- 
ORD AND DOCKET CAUSE ON AP- 
PEAL 


The defendant herein having on May 19, 1949, 
duly filed Notice of Appeal to the United States 
Court of Appeals for the Ninth Circuit from the 
final judgment entered by the United States Dis- 
trict Court for the Northern District of California 
in favor of plaintiff and against said defendant on 
March 28, 1949, and from the order denying de- 
fendant’s motion for a new trial by said Court on 
‘April 19, 1949, now, upon application of said de- 
fendant and appellant, appearing by Frank J. Hen- 
nessy, United States Attorney for the Northern 
District of California, and good cause appearing 
therefor, 

Jt Is Hereby Ordered that said defendant and 
appellant have and is hereby given to and includ- 
ing August 17, 1949, for filing the record on ap- 
peal and docketing the cause with said Appellate 
Court. 


Dated: June 21, 1949. 


/s/ LOUIS E. GOODMAN, 
U. 8. District Judge. 


[Endorsed]: Filed June 21, 1949. 


| 


| [Title of District Court and Cause. | 

STATEMENT OF POINTS ON WHICH THE 
DEFENDANT INTENDS TO RELY ON 
AP PHRAL 


Muriel EH. Barneson QI 


Defendant hereby designates the following as 
| the points on which he intends to rely in the Ap- 
peal of said Cause to the United States Court of 
Appeals for the Ninth Circuit, this Designation to 
be filed with the Transcript of Record: 

1 1. he District Court erred in making and 
adopting its Finding of Fact numbered IV in that 
said finding of fact is contrary to the evidence and 
is not supported by any substantial evidence in the 
Pm@ecord. 
2. The District Court erred in failing to find as 
a fact that John Barneson was not indebted to 
plaintiff Muriel E. Barneson for any amount on 
January 1, 1941, or at any other time during the 
year 1941. 

3. The District Court erred in making and adopt- 

ing its Findings of Fact numbered X and XI in 

that said findings of fact are not supported by any 
substantial evidence before the Court and are con- 
trary to said evidence. 

4, The District Court erred in failing to find 

that any debt of John Barneson to Muriel E. Bar- 
-heson, the plaintiff, that may have existed became 
barred by the Statute of Limitations and worth- 
less prior to the commencement of the taxable year 
1941, or has by reason of the insanity of Muriel 
ik. Barneson and the consequent tolling of the ap- 
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plicable statute of limitations never become worth- 
less. 

5. The District Court erred in drawing its Con- 
clusion of Law numbered Il in that said conclu- 
sion is not supported by the evidence or by the facts — 
found by the Court. 

6. The District Court erred in failing to con- 
clude that as a matter of law the debt in the amount 
of $150,000.00 which it had found as fact to be due 
from John Barneson to Muriel E. Barneson, the 
plaintiff, was voluntarily allowed to become out- | 
lawed and worthless by the inaction and failure of 
Muriel E. Barneson or Lionel T. Barneson, her 
guardian, to press for its payment by the debtor or 
his estate who were at all times solvent and abun- 
dantly able to pay the obligation, and said debt — 
therefore did not qualify as a worthless debt within 
the meaning and intent of Section 23(K.) (1) of the © 
Internal Revenue Code as Amended. 

7. ‘The District Court erred in drawing its Con- — 
clusion of Law numbered III in that it should have 
concluded that as a matter of law plaintiff was not 
legally entitled to deduct the amount of $150,- _ 
000.00 or any sum from her gross income for the — 
taxable year 1941 as a bad debt when she, or her — 
euardian, Lionel T. Barneson, had caused or con- | 
tributed to the debt’s worthlessness by voluntarily © 
retraining from enforcing its payment when due | 
by a solvent debtor abundantly able to satisfy the | 
obligation. : 

8. ‘The District Court erred in drawing its Con- | 
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-elusion of Law numbered IV in that the evidence be- 
fore the Court and the facts found by it do not sup- 
port a conclusion that plaintiff is as a matter of 

law entitled to recover any sum from the defend- 
ant in excess of $1,242.52. 

9. ‘The District Court erred in rendering judg- 
ment against the defendant for any sum in excess 
of $1,242.52 with interest thereon as provided by 
law. 

Dated: July 29, 1949. 
| /s/ FRANK J. HENNESSY, 
| U.S. Attorney. 
| /3s/ ©. ELMER COLLETT, 


Assistant U.S. Attorney, Attorneys for Defendant- 
Appellant. 


[Endorsed]: Filed Aug. 2, 1949. 
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[Title of District Court and Cause. ] 


DEFENDANT’S DESIGNATION OF 
CONTENTS OF RECORD ON APPEAL 


To: the Clerk of the above-entitled Court, and to 
Messrs. Joseph D. Brady and Walter L. Nossa- 
man, Attorneys for Plaintiff: 


The defendant above, by its attorneys, hereby 
designates for inclusion in Transcript of Record 
upon Appeal the entire record before the District 
Court, including the following: 
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1. Complaint. (Filed 2-25-48.) 

2. Answer. (Filed 5-11-48.) 

3. Stipulation of Facts, including Exhibits A, 
B, B-1, C, D, E, F, G, H, attached thereto. (Filed 
9-24-48. ) 

4. Stipulation to Correct Reporter’s Transcript. 
(Filed 10-29-48. ) 

do. Reporter’s Transcript. (Filed 11-9-48.) 

6. Order for Judgment. (Filed 2-8-49.) 

7. Order of Court. (Filed 2-18-49.) 

8. Plaintiff’s Objections to Defendant’s Pro- 
posed Amended Findings of Fact and Conclusions 
of Law. (Filed 3-7-49.) 

9. Letter of Joseph D. Brady. (Filed 3-9-49.) 

10. Findings of Fact and Conclusions of Law. 
(Filed 3-25-49.) 

11. Defendant’s Proposed Amended Findings of 
Fact and Conclusions of Law. (Lodged 3-1-49.) 

12. Judgment. (Filed 3-25-49.) 

13. Certificate of Probable Cause. (Filed 3-25- 
49.) 

14. Notice of Entry of Judgment. (Dated 3- 
29-49, ) 

15. Notice of Motion for New Trial. (Filed 4 
7-49. ) 

16. Affidavit of Service of Notice of Motion for 
New Trial by Mail. (Filed 4-8-49.) 

17. Notice of Denial of Motion for New Trial. 
(Dated 4-20-49.) 

18. Statement of Plaintiff’s Reasons in Opposi- 
tion to Defendant’s Motion for New Trial. (Filed 
4-19-49, ) 
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19. Order Denying Defendant’s Motion for New 
Trial. (Filed 4-19-49.) 

20. Notice of Filing Notice of Appeal. (Dated 
9-31-49. ) 

21. Notice of Appeal. (Filed 5-27-49.) 

22. Order Extending Time to File Record and 
Docket Cause on Appeal. (Filed 6-21-49.) 

23. Statement of Points Intended to Be Relied 
Upon on Appeal. 

24, This Designation. 


Dated: August 2, 1949. 


/s/ FRANK J. HENNESSY, 
U.S. Attorney, 


/8/ C. ELMER COLLETT, 
Assistant U. S. Attorney, 
Attorneys for Defendant- 
Appellant. 


[Endorsed]: Filed Aug. 2, 1949. 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 27,929-G 


LIONEL T. BARNESON, Guardian of Muriel E. 
Barneson, 
Plaintiff, 
VS. 


JAMES G. SMYTH, Collector of Internal Revenue, 
Defendant. 


REPORTER’S TRANSCRIPT 
Tuesday, September 28, 1948 


Appearances: 
JAMES D. BRADY and 
JAMES L. WOOD, 
For the Plaintiff. 


WM. E. LICKING, 
For the United States. [1*] 


Before: Hon. Louis E. Goodman, Judge. 


The Court: Proceed, Counsel. 

Mr. Brady: I am Joseph D. Brady, and my as- 
sociate is James L. Wood. As you will see from 
the papers just handed to your Honor, Mr. Licking 
and counsel for the plaintiff have worked out a 
very carefully prepared stipulation of facts. We 
expect to have just one witness. The case is a Fed- 
eral Income ‘Tax case of Muriel E. Barneson, who 


* Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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is an incompetent. The year involved is the year 
1941. In Miss Barneson’s 1941 return, she claimed 
a bad debt deduction of $150,000. While her gross 
income was large, it was less than $150,000, so that 
on her tax return there was no tax liability. 

The Commissioner of Internal Revenue, after ex- 
amination of that return, made three or four adjust- 
ments in gross income, on the deductions; all of them 
were of a minor character except the bad debt de- 
duction. The Commissioner disallowed the $150,000 
bad deduction, and all the adjustments taken to- 
gether produce an asserted deficiency for the year 
1941 of some $70,300. 

The plaintiff chose to pay the tax with interest, 
and to file a claim for a refund. All those things 
were done. The Commissioner did not act upon the 
elaim for a refund, to allow or disallow it within 
the six months provided in the Internal Revenue 
Code; and hence we brought this action. 

The stipulation of facts contains one or two para- 
graphs near the end in which the parties dispose of 
two minor issues. The plaintiff abandoned one 
issue, and the Government has [2] conceded that 
Miss Barneson is entitled to an adjustment in her 
favor of some $1,606 in net income, which auto- 
matically entitles her, as paragraph 28 of the stipu- 
lation on page 20 shows, to a judgment in her favor 
for some $1,200—I bee your pardon, your Honor, 
that is paragraph 31, on page 21, some $1292, to- 
gether with interest, even if your Honor, much to 
the chagrin of plaintiff's counsel, should rule the 
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Commissioner was right on the disallowance of the 
bad debt. 

Now, we have narrowed the issue down to the 
bad debt deduction. ‘That involves questions of fact. 
I think that the law is very clear. ‘The Internal 
Revenue Code as in effect for this taxable year 1941, 
by an amendment in 1942 Revenue Act, which was 
made retroactive, permits taxpayers to take deduc- 
tions for ‘‘debts which become worthless within the 
taxable year’’; so the plaintiff must prove of course 
that on January 1, 1941, the first day of our taxable 
year, a debt was owing to this plaintiff, that it was 
a subsisting debt on that date, and that it had value 
on that date. In other words, that it had not be- 
come worthless on December 31, 1940, or in some 
prior year. 

We have to go further and we have to show that, 
assuming that there was a subsisting debt on Janu- 
avy 1, 1941, it became worthless during the calendar 
year and taxable year 1941. 

The Court: In 1941, any debt, whether business 
or otherwise, demonstrated to be worthless could be 
deducted ? 

Mr. Brady: That is right, your Honor. [3] 

The Court: Is that equally true in the case of 
losses through—— ’ 

Mr. Brady: True of what? 

The Court: Of business losses? 

Mr. Brady: The capital gains and losses, yes. 

Mr. Licking: Business losses incurred during the 
entire year. 

The Court: That is not pertinent now. Go ahead. 
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Mr. Brady: I just want to observe, under this 
case, that the facts which are admitted in evidence, 
the stipulation of facts alone, I think your Honor 
is bound to conclude Miss Barneson could not, 
under the facts and the law, have claimed a deduc- 
tion for this $150,000 in any prior taxable year to 
ours. 

I think your Honor will conclude she had a valid 
subsisting debt, and it was valuable because, among 
other things, the stipulation states flatly at all times 
from the dates in 1928 and 1929 that Miss Barneson 
transferred this $150,000 to her father, and her 
father at all times had the requisite financial ability 
to have paid Miss Barneson $150,000 on demand ; 
so we don’t have any question of a bad debt result- 
ing from the financial inability of the debtor to pay. 

The Court: I don’t quite get that. 

Mr. Brady: Wi4uill you let me expand that? 

The Court: Did the debt consist of some money 
the plaintiff had loaned? [4] 

Mr. Brady: We claim it is a loan. In deference 
to the Government, they may suggest that the 
character of the money was not a loan. I will defer 
that to the point which I think your Honor wants 


to know 

The Court: What is the issue? 

Mr. Brady: We claim the debt became worthless 
because it was barred by the California four-year 
statute of limitations. John Barneson died Febru- 
ary 25, 1941, in this taxable year. 

The Court: He was the man that owed the 
money. 
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Mr. Brady: He was the man that owed the 
money—we claim he owed money. He died. 

The Court: The Barneson that was in the oil 
business ? 

Mr. Brady: That is right, Captain John Barne- 
son. 

_ The Court: Lived down on Central Avenue, 
didn’t he? 

Mr. Brady: I do not know. I am from Los 
Angeles. 

Mr. Licking: That is correct, your Honor. 

The Court: JI remember when I was first mar- 
ried, that is, the first year of my marriage, I lived 
in a house owned by my wife’s parents on Central 
Avenue. The fact is, if I recall correctly, Barne- 
son lived a few houses away in that street. 

Mr. Licking: That is my understanding. It is 
hearsay as far as I am concerned, but I believe that 
is right. 

The Court: Muriel is a daughter of John 
Barneson. 

Myr. Brady: Muriel is a daughter of John. 
Muriel is not present, and she is the creditor. John 
Barneson was the [5] debtor. 

Mr. Licking: So you contend. 

The Court: What is the issue? As to whether 
there was a debt, and as to whether it became worth- 
less also? 

Mr. Brady: That is right, two issues. 

The Court: Are you going to produce any evi- 
dence besides the stipulation ? 
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Mr. Brady: Yes, we are going to call Lionel 
Barneson who is the guardian of Muriel. 

The Court: Why don’t you do that? 

Mr. Brady: I think it would be better if I could 
relate some of the facts stipulated there. 

Miss Barneson has been adjudicated incompetent 
since April 3, 1936. She can’t be here. She couldn’t 
testify if she were physically present; actually, as 
Lionel] Barneson will show, she became actually in- 
competent in March of 1931. 

Mr. Licking: Mr. Brady—as you will offer to 
show by Lionel Barneson. | 

Mr. Brady: I can’t hear. 

Mr. Licking: As you will offer to show, rather 
than you will show. 

Mr. Brady: Yes, that can be taken as implicit 
in anything I may say here. 

Back in 1928, Harold Barneson, a brother of 
Muriel and Lionel Barneson, was in the stock brok- 
erage business in San [6] Francisco and Los An- 
geles doing business as H. J. Barneson & Company. 
Jn 1928 and 1929 his stock brokerage business was 
expanding and he needed working capital; so he 
appealed to his father for some money in 1928. His 
father transferred $300,000 to Harold Barneson for 
use as Working capital in the stock brokerage busi- 
ness. Of that $300,000 capital, Captain Barneson 
got $100,000 from Muriel, this plaintiff, and another 
$100,000 from his wife Harriet, who died in 19386; 
and the third $100,000 he got out of his own bank 
account; so that in 1928 Captain Barneson trans- 
ferred $300,000 to Harold Barneson. 
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The checks which Muriel wrote to her father on 
her bank account, which he cashed and deposited 
in his bank account, as the stipulation of facts 
shows, are in the exhibit which is attached to the 
stipulation; and also the fact should be there is 
enough on those check stubs, notations made by 
Muriel at the time, which encourage the Govern- 
ment to suggest that, as I believe, the relationship 
between Muriel and Harriet and John Barneson 
was not debtor and creditor, but they were some 
sort of special partners, having a piece of an inter- 
est in Harold Barneson’s interest in that stock 
brokerage business. 

The Court: How much did these checks of 
Muriel amount to, that Muriel Barneson wrote? 

Mr. Brady: All-told in 1928 and 1929, $150,000. 

The Court: That is the $150,000. 

Mr. Brady: In 1929 she gave another $50,000 
and in 1929, [7] Harriet, the mother, gave another 
fifty, and in 1929, John Barneson of his own money 
transferred $25,000. It ended up at the end of 
1929 there had been an aggregate transferred by 
John Barneson to Harold Barneson of $425,000, 
of which 150,000 he had got from Muriel, 150,000 
from Harriet his wife, and 125,000 came out of his 
own bank account. 

It is this relationship between Muriel and Harriet 
on the one hand, and John on the other hand, 
whether that is a debtor-creditor relationship, 
whether the three of them were some sort of part- 
ners—that I think is one of the factual issues in 
this case. 
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Of course, the Government, I think it is reason- 
able to assume they will argue it was not a debtor- 
creditor relationship between John Barneson and 
Muriel, or between John and Harriet. 

The Court: Who do you claim is the creditor 
and who is the debtor? Harriet Barneson? 

Mr. Brady: No, your Honor. We claim that 
John Barneson was indebted to his wife for $150,- 
000, and that he was indebted to his daughter Muriel 
for $150,000; but the relationship was solely be- 
tween them. 

The Court: And you claim the statute ran on 
that, and therefore in 1941 it became a bad debt. 

Mr. Brady: Yes. As I say, John died in 1941. 
Lionel Barneson, as the guardian of Muriel, filed 
in the probate proceeding down in Redwood City 
in John Barneson’s estate a [8] creditor’s claim on 
behalf of Muriel for $150,000, and a copy of that is 
in the stipulation of facts, your Honor. Martin 
Weil was acting as Lionel’s attorney in Lionel’s 
capacity as the executor of John Barneson’s will. 

Shortly following, as we will show by proof, upon 
John Barneson’s death, Lionel and Martin went 
over John Barneson’s books of account down in 
the Barneson building on Montgomery Street; and 
Lionel called Martin’s attention to an account on 
John Barneson’s books. 

I wish your Honor would at this time turn to it; 
im is Exhibit ‘‘A’’ to the stipulation of. facts: 
Wherein John Barneson, the debtor, recognized his 
debt to his daughter Muriel in the amount of $150,- 
000 and you will observe that he got $100,000 of it 
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in May of 1928 and another $50,000 in May of 1929. 

When Mr. Barneson called that to the attention 
of Martin Weil, Martin as a lawyer said, ‘‘I think 
that claim is barred by the statute of limitations. It 
is more than four years old.’’ Nevertheless the 
elaim was filed with Judge Cotton. 

The Court: In 1941? 

Mr. Brady: On June 23, 1941. 

The Court: Disallowed ? 

Mr. Grady: Jt was disallowed on that date. 

The Court: On the ground it was barred by the 
statute ? 

Mr. Brady: That is right, and it was further 
stipulated, your Honor—it is in the stipulation 
showing that John Barneson [9] 

The Court: It was barred by the statute away 
back in 1938. 

Mr. Brady: That is right, vour Honor. So far 
as we can tell, there was no basis for contending 
that the statute of limitations was suspended. 

Mr. Licking: ‘There was some barred in 1982, 
according to the stipulation. 

The Court: Then the real question is, ‘‘Is a debt 
in existence in 1928-1929, becoming outlawed in 
1933, the debtor dying in 1941, the claim being 
presented to his estate in 1941 and being disallowed, 
when if at all is it that the debt becomes worth- 
less’’ ? 

Mr. Licking: That assumes a point—it was a 
debt. 

The Court: Yes. 

Mr. Brady: If it is a debt. I think your Honor 
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has phrased the issue. In connection with the 
loan, we have a four-page memorandum of points 
and authorities, or an outline thereof. The deci- 
sions have uniformly held 

The Court: I rather you didn’t argue the legal 
aspects of the case, because of the fact that my time 
is so limited in the pile of cases, because of the 
heavy calendar. I would rather have you put on 
whatever evidence you have. 

Mr. Brady: May I avert to one further fact in 
the stipulation of facts. JI think you will under- 
stand the testimony better if I do. If your Honor 
will turn to Exhibit ‘‘F’’’ to the stipulation of facts, 
there is the ‘‘Harriet E. Barneson [10] Loan Ac- 
count.’’ You will see on the credit side two entries; 
they are almost identical with the entries on the 
Muriel Barneson Loan Account on Exhibit ‘‘A.”’ 
On the debit side of the Harriet Barneson Loan 
Account, you will see entries showing, following the 
death of Mrs. Barneson in 1936, Captain Barneson 
recognized the debt, as shown by his books, by 
making a payment to her estate. 

As you read the stipulation of facts, you will 
conclude that the relation between Muriel Barneson 
and her father with reference to Muriel Barneson's 
$150,000 was identical to the relation between Har- 
riet Barneson and John Barneson with respect to 
Harriet’s $150,000. We say the evidence shows 
conclusively that Captain John Barneson recognized 
on his own books his debts to both of these people; 
and the fact he recognizes them meets the statute of 
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limitations, by paying the debt to his wife’s estate, 
even though that was barred by the statute of limita- 
tions. 

Admittedly, Harriet Barneson is dead, John 
Barneson is dead, Harold Barneson is dead, and 
Muriel Barneson is incompetent, so that we can’t 
have the benefit of that testimony they might give. 

Mr. Licking: Harold? You say Harold is dead? 

Mr. Brady: Harold is dead. The stipulation 
states that. If your Honor wishes, I will call my 
witness. 


Mr. Licking: I think from the statement by the 


plaintiff [11] here that the Government’s position 
on the matter is outlined properly. Our contention, 
first, is that this was not in the ordinary sense of the 
word a debt, but that it is, as the evidence shows, 
and the facts in the stipulation of facts particularly 
shows here, to some extent it is a joint venture, an 
interest of joint venturers in the interest of John 
Barneson on account of advances made to the brok- 
erage firm run by his son, to which the funds were 
advanced, including the sums from his wife Harriet, 
the $150,000 here, and the $125,000 he advanced out 
of his own funds. 

The stipulation of facts shows that this was car- 
ried, as far as John Barneson was concerned, in a 


separate account. That is, there was another ac- 


count with reference to Muriel, and that account 
had entries in it from time to time, after her incom- 
petency and before that time; and this particular 


account which we, for the purposes of argument, 
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how a partnership account, or where it is not so 
set out, is at least set out in the books as a separate 
account. 

In other words, there were two accounts carried 
in the books with Muriel Barneson. For that rea- 
son, if a debt, it is an unusual debt; and we feel that 
it is evidence of a joint venture between John Bar- 
neson, Harriet Barneson, and Muriel in the pro- 
ceeds of John Barneson’s interest in the brokerage 
firm; and, second, we contend that 

Mr. Brady: Do you mean John Barneson’s in- 
terest in the [12] brokerage firm? 

Mr. Licking: Yes, a joint venture of the three 
of them as to John Barneson’s interest and par- 
ticipation in that interest. 

The Court: Is there evidence as to the nature of 
John Barneson’s relation? 

Mr. Licking: There is evidence John Barneson 
himself was given a special partnership interest 
in this brokerage firm, to be advanced the money. 
There is evidence in the stipulation he was to par- 
ticipate in the profits. 

The Court: Is there any dispute about the fact 
that John Barneson was not a creditor of Harold 
Barneson? Is that disputed? As far as John 
Barneson’s relationship to the son was concerned, 
that was or that was not a creditor relationship ? 

Mr. Licking: John Barneson claimed a loss of 
the total amount of $425,000 on one of his income 
tax returns for the year 1932. That was the year 
when the brokerage firm went sour. 


108 James G. Smyth, vs. 


The Court: Is that allowed or not? 

Mr. Licking: That was allowed, your Honor. It 
was never questioned. In that year he had a loss 
without it. He wouldn’t have had any taxable in- 
come if the $425,000 was not allowed, and it was 
not questioned. 

The Court: Of course, it would have been a loss 
to him even if he was a special partner. [13] 

Mr. Licking: That is true. 

The Court: Yes, go ahead. I think I have got 
that. 

Mr. Licking: Now, covering that, we contend 
that the loss or the investment, that this was an in- 
vestment in a joint venture with John Barneson 
in the business of a stock brokerage firm—not that 
Muriel had anything to do with it, not that Muriel 
Barneson was a partner in this brokerage firm; but 
she, Harriet and her father were partners in the 
investment of this money. 

The Court: That would be inconsistent with this 
claim he lost $425,000 in the business, wouldn’t it? 

Mr. Licking: It would. 

The Court: Ostensibly it would be inconsistent 
with that. 

Mr. Licking: It would be inconsistent. It would 
be inconsistent in one sense, and he might still have 
guaranteed it. He might still have underwritten 
the investment himself personally; but at any rate, 
the facts show that it was not treated by him in 
his own bookkeeping system as his other accounts 
and other dealings with Muriel. 
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Now, Lionel Barneson, who was the executor of 
the estate of Harriet, and he served as the executor 
of the estate of John Barneson and also as the 
guardian of the plaintiff here, Muriel Barneson; 
acting under the law of the State of California, he 
is required to file an inventory of the assets of the 
estate of the incompetent. That inventory was filed 
within proper time, [14] apparently, after that dec- 
laration of incompetency; and while it contained 
much of the other assets in the estate of Muriel, 
other claimed assets, it contained no mention of this 
$150,000. 

Each year since that time and up to the present, 
and up to the time of the filing of a claim in this 
estate, there was never any mention in the annual 
inventory of the estate filed of this particular claim. 

Now, this claim became, there is a conflict as far 
as the cases are concerned, probably not resolved 
definitely one way or the other as to the exact mean- 
ing of what ‘‘became worthless’ means. I will 
leave that for later, but the facts are that this claim, 
of whatever nature it was, if it was filed as an open 
book account, became worthless four years after the 
last payment or the last entry in that connection; 
and that so far as the books show, of John Barneson, 
there was no entry in this connection in this par- 
ticular account subsequent to 1932. 

It shows, however, that he divided it from the 
time his interest arose, and this money was trans- 
ferred to the brokerage firm. The facts show he 
divided with Muriel and Harriet the proceeds which 
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he received each year from his investment in his in- 
terest in the brokerage firm. He divided those with 
Muriel and Harriet each year, proportionately to 
their respective investment of each of them in the 
partnership, if it be regarded as a partnership in- 
vestment. [15] 

The Court: Does that appear in the stipulation? 

Mr. Licking: That appears in the stipulation. 

Mr. Brady: If I might clarify one or two points 
on that. 

We do not contend John Barneson never had 
some sort of relation with Harold Barneson which 
constituted John a special partner of Harold, the 
res being Harold Barneson’s interest in the H. J. 
Barneson Company. However, the stipulation of 
facts show that as far as the H. J. Barneson & Co., 
John was not a member of that stock brokerage 
partnership during 1928 or 1929. However, they 
do further show that on January 1, 1930, the Hoge 
Barneson Company became a limited partnership, 
and that John became a limited partner with the 
contribution of $275,000, out of the $425,000 that 
he had previously transferred to Harold. That 
difference between $275,000 and $425,000 was as- 
signed by John to his son J. Leslie, who became a 
general partner in H. J. Barneson & Co., a limited 
partnership; so that John used all of that $425,000 
there. . 

Now, John remained a limited partner until 
Walsh and O’Connor, and H. J. Barneson & Co., 
merged or consolidated in December of 1930. John 
remained a limited partner in Walsh O’Connor & 
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Barneson to the extent of $275,000. 

Now, it is true, as Mr. Licking said, H. J. Barne- 
son stock-brokerage company went out of business 
with complete losses to all the proprietary partners 
in 1932. John Barneson on his 1932 return took a 
deduction as a loss for the entire $425,000, even 
though he had other losses in excess of his [16] in- 
come; so he got no tax benefit from taking $425,000 
as a loss, but that was the amount of his investment, 
as shown by his books. 

On the other hand, Muriel Barneson filed a 1932 
tax return, on which she paid a tax of between 
eleven and twelve thousand dollars; and she did not 
take any loss deduction with reference to this stock 
brokerage enterprise. Now, however, as the Gov- 
ernment contends, John and Harriet 

Mr. Licking: This is straight argument at this 
point. It has nothing to do with the statement of 
facts. 

The Court: That is what I have suggested to 
you. The time is running short. Get whatever evi- 
dence you want in the record, plus the stipulation 
of facts, and then you can argue to your hearts con- 
tent about it. 


LIONEL T. BARNESON 
called as a witness on behalf of the plaintiff sworn. 


Direct Examination 
By Mr. Brady: 
@. Where do you reside, Mr. Barneson ? 
A. 126 San Carlos, Sausalito. 
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(Testimony of Lionel T. Barneson.) 

Q. You are the guardian of the person and 
estate of your sister, Muriel barneson? 

A. Yes. 


Q. The plaintiff here? A. Yes. [17] 
Q. Muriel Barneson will be 62 years of age next 
month ? A. Yes, sir. 


Q@. When did—where is Muriel Barneson now? 
A. Santa Barbara. 


Q. She is attended by nurses? A. Yes. 
Q. She would be unable to appear here and 
testify ? A. No, she couldn’t. 


Q. She couldn’t testify? 

A. No, she couldn ’t. 

Q. When did Muriel’s mental illness begin? 

Mr. Licking: If the Court please, that calls for 
an opinion of this witness on a question he is not 
competent to answer. He was asked the question 
‘“When did Muriel’s illness begin’’? I do not think 
he is competent. 

The Witness: Your Honor, I think I can answer. 
It happened very suddenly. 

Mr. Licking: JI object to the question on the 
ground it calls for the conclusion and opinion of 
this witness. 

The Court: Has there been any legal proceed- 
ines? 

Mr. Brady: Yes, the stipulation of facts shows 
that she was adjudicated incompetent Apri, 1936. 
Mr. Barneson knows she became incompetent five 


ee —— 


Muriel E. Barneson 113 


(Testimony of Lionel 'T. Barneson.) 
years before that, and I want to have him testify 
ho it. 

mr, ihickimne: I doubt that [18] 

The Court: What is the materiality of that to 
this case? Does the fact that this plaintiff became 
incompetent in fact before she was adjudicated have 
any bearing upon the issues of the case? 

Mr. Licking: I can’t see how this witness can 
testify to it. 

Mr. Brady: It has a bearing on this. The Gov- 
ernment is going to argue, vour Honor, neither 
Muriel nor her guardian ever made any demand 
on John Barneson for the payment of this debt. 
They are going to make whatever capital they can. 
Now, if in fact, Muriel was a sick person, actually 
incompetent, in March, 1931, on, your Honor can 
weigh that fact in your ultimate conclusion. 

Mr. Licking: If that is a fact, it ean be proven 
by competent testimony. Certainly if she was in- 
competent during that period she was attended by 
some physician or physicians who could testify to 
her mental situation. 

The Court: I do not think that is a good objec- 
tion. I know there are anv number of California 
authorities to the effect that neighbors can testify 
to their opinion as to the sanity or insanity of a 
person. 

Mr. Licking: As to their opinion as sanity or 
insanity; this witness was asked for a fact. 

The Court: You can question him as to his opin- 
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(Testimony of Lionel T. Barneson.) 
ion, and develop their relationship. Did she live 
with him, and [19] so forth? 

Q. (By Mr. Brady): Myr. Barneson, were you 
in Santa Barbara on the day in March of 1931, that 
Muriel Barneson was seized with some sort of 
mental attack? A. Yes, JI was. 

Mr. Licking: I object to that as leading and 
ealling for the opinion of the witness on a question 
he is probably not competent to discuss. 

The Court: Well—did this sister live with him 
from 1931 on? Did he visit her, or not? What 
was their relationship ? 

Mr. Brady: He visited her. 

The Court: I will overrule the objection. Let 
him answer the question. 

Q. (By Mr. Brady): Have you got the ques- 
tion? 

The Witness: Yes, I answered the question. 

(Last question read by reporter as above re- 
ported. ) 


The Witness: March, 1931, and I was there, yes. 

Q. (By Mr. Brady): Has Muriel ever been able 
to carry on her own personal business affairs since 
that time? A. No. 

Q@. You were appointed guardian April 3, 1936? 

A. Yes, I was. 

Q. By the Superior Court of Ventura County? 

A. Yes. [20] 

Q. And you have continued as guardian ever 
since April, 1936? A. Yes, I have. 


ae 
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(Testimony of Lionel T’. Barneson. ) 

Q. Your attorney in this guardianship matter 
was Mr. Blackstock of Oxnard? x Wes. 

Q. Mr. Blackstock, he has in the last two years 
become a judge of the Superior Court? 

A. Yes. 

Q. Between March, 1931, and April, 1936, who 
handled Muriel’s affairs for her? 

A. My mother handled them under a power of 
attorney. 

Q. Did Muriel ever make a will? 

A. Yes, she did. 

Q. Do you know the approximate date it was 
executed ? 

A. It was executed on May 31, 1930. I am going 
to have to correct my previous answer. The will 
was 1930. The day she was seized was 1931. 

Q. I couldn’t hear you. 

A. The will was signed in 19380. The day she 
was seized with this attack was March, 1931. 

@. Do you want to check it? 

Mr. Licking: It seems to be entirely immaterial 
whether she made the Will 

The Witness: This is photostated. 

The Court: I can’t see the materiality, but it 
appears to be harmless. [21] 

Q. (By Mr. Brady): Are you named as execu- 
tor in that Will? Dw “esi 

Q@. And your mother died April 14, 1936? 

A. Yes. 

@. And the executors of your mother’s estate 
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(Testimony of Lionel T. Barneson.) 
were yourself, your brother Leslie, and the Bank of 
California? A. Yes. 

@. Where did you reside at the time your mother 
died ? 

A. In Burlingame with my mother and father. 

Q. You lived with them, did you? 

A. In the house with them, yes. 

Q. And you had come up here from Los Angeles 
in 1935 in order to take care of your mother and 
father ? A. Yes. 

@. And you continued to live in your father’s 
household from 1935 until after the date of his 


death in February, 1941? A. Yes. 
Q. Your mother’s estate was probated in San 
Mateo County ? A. Yes. 


@. Did you have any conversation with vour 
father during the time the inventory of your 
mother’s estate was 1n the course of preparation as 
to any assets your mother owned at the date of her 
death ? 

Mr. Licking: To which I object as immaterial 
and hearsay. 

Mr. Brady: JI promise your Honor I will connect 
it up. [22] 

Mr. Licking: What is the purpose of it? It is 
in the stipulation. 

The Court: Whether he had a conversation or 
not, if he had one, it is harmless. He asked if he 
had a conversation with his father concerning the 
assets of his mother’s estate. I will overrule the 
objection. 
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(Testimony of Lionel T. Barneson.) 

The Witness: Yes. 

Q. (By Mr. Brady): Did your father tell you 
at that time he was indebted to your mother’s 
estate ? 

Mr. Licking: ‘To which I object on the ground 
it is hearsay and immaterial. 

The Court: How are you going to get in the con- 
versation of that nature into the record in this case? 
How are you going to avoid the rules of evidence? 

Mr. Brady: If your Honor please, the stipula- 
tion of facts, if you have a chance to observe it, ties 
in this $150,000 that John Barneson borrowed from 
his wife with the $150,000 borrowed from Muriel; 
and we want to show John admitted to Lionel, ad- 
mitted as one of the executors of Harriet’s estate, 
he owed his wife’s estate $150,000. 

Mr. Licking: The facts are it was paid. 

The Court: You have already called my atten- 
tion to one of the exhibits here, one of the ledger 
sheets of John Barneson, which shows that he paid 
the $150,000 into his wife’s estate, as a credit 
against the obligation of $150,000 which showed up 
on the opposite side of the ledger. I think that the 
conversation [23] would be subject to the objection. 

Mr. Brady: In the same conversation I want to 
prove John Barneson said he also owed Muriel 
$150,000. 

Mr. Licking: I am objecting to that if the Court 
please. 

Mr. Brady: I haven’t asked him the question. I 
have been dividing up my questions. 
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The Court: Now, how are you going to get that 
into the record? A conversation with the father 
saying he owes the daughter $150,000. 

Mr. Brady: I think that is perfectly admissible, 
your Honor, as evidence of a debtor admitting the 
debt—not only admitting the debt, but saying he 
was going to pay it. 

Mr. Licking: I will make the same objection to 
that I made to the other, hearsay, your Honor. 

The Court: Of course, it is hearsay, because it 
is a statement made by someone who not a party to 
this litigation, which is between the plaintiff and the 
United States. 

Mr. Brady: Yes, but I do not think the hearsay 
rule applies in favor of the United in such a situa- 
tion, your Honor. In any bad debt case, you have 
to prove the existence of the debt. If the debtor 
admits he owes a debt, if he mentions the debt and 
admits he intends to pay it, in the latter, the admis- 
sion goes to the question of the value of the debt; 
and we expect to show that this debt owed by John 
Barneson to Muriel existed over into the taxable 
year 1941, especially in [24] view of the Govern- 
ment’s contention that the relationship between 
John and Muriel 

The Court: I will admit the testimony, subject 
to a motion to strike. Let us see when we get all 
through how much bearing that has on the case. 
He wants to know what conversation you had with 
your father, and where was it, and who was present, 
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first, on the subject of any alleged debt by your 
father to Muriel? 
Lhe Witness: I took an inventory 
Mr. brady: The question was directed, first, to 
the alleged debt to Harviet, first. 
The Court: Well, all right. 
The Witness: I took an inventory 
The Court: Was it in the same conversation ? 
Mr. Brady: Yes. 
The Court: All right. 
The Witness: I took an inventory of my mother’s 
estate down to my father, after she had passed 


away, and showed it to him. 

Mr. Licking: About when was this? 

The Court: Fix the time of the conversation and 
the place and who was present. 

The Witness: That was shortly after my 
mother’s death. 

The Court: How soon after? [25] 

The Witness: I would say within three weeks. 

The Court: And where? 

The Witness: The conversation took place in my 
father’s bedroom in a house in Hillsborough. 

The Court: Who was present? 

The Witness: My father and I. 

The Court: Go ahead. You may state the con- 
versation. 

The Witness: I showed him this inventory, and 
he said in addition to that he owed mother $150,000, 
‘“‘and I owe Muriel $150,000. I will have to pay 
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mother because I believe under the law the executor 
has to sue for all moneys due, if they are not paid,”’ 
and he said he would pay this and he would like to 
pay Muriel at the same time—he intended to pay 
Muriel, but it would reduce his income considerably, 
and he would prefer to defer it, and what did I 
think? Should he pay it now or later? 

J told him Muriel’s income was sufficient to meet 
her needs, she didn’t need the money, and if he 
needed the income, I felt quite sure he did, I didn’t 
See any reason to pay it at this time. 

Q. Mr. Barneson, following the conversation 
which was referred to, did you examine John Barne- 
son’s book of account? A. Yes, I did. 

Q. Following your 

The Court: This is already in the record covered 
by [26] stipulation ? 

Mr. Brady: That is right, but I want to know 
each time that he examined John Barneson’s 


books 


The Court: Isn’t that in the stipulation, too? 
Mr. Licking: I stipulated it was in there. I 
don’t know when he saw them. 
The Court: We will take a brief recess and then 
proceed. 
(Thereupon a recess was taken. ) 
(After Recess.) 


LIONEL T. BARNESON 
a witness sworn on behalf of the plaintiff, testified 
further as follows: 
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Direct Examination 
(Continued) 
By Mr. Brady: 

Q. I understand the last answer, Mr. Barneson 
in this conversation which you had with your father, 
he told vou that he owed your mother $150,000, and 
would have to pay her executor; and he owed Muriel 
$150,000, and expected to pay her; and then he has 
this talk about whether he should pay her right then 
or later? A. That is correct. 

Q. Did your father tell you where the debts to 
Harriet and Muriel he just referred to were evi- 
denced ? 

A. No, he did not. I went up and asked Mr. 
Peterson, his bookkeeper, to show me the books. 

Q. Did vou find it? 

A. I found this $150,000 he [27] owed mother, 
and the £150,000 he owed Muriel. 

Mr. Licking: I can’t hear. 

The Witness: I found the one hundred fifty he 
owed mother, and the one hundred fifty he owed 
Muriel; and he owed mother another amount 
shghtly under eight thousand dollars. 

Q. (By Mr. Brady): In a different account? 

A. In a different account. 

Q. With Harriet E. Barneson ? A. Wes. 

Q. Was this account you found, under which 
John Barneson owed Muriel $150,000, the same debt 
upon which in 1941 you filed a creditor’s claim 
against John Barneson’s estate? 
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A. Yes, it was. 

Q. Now, this balance due your mother’s estate 
was something slightly less than $8,000—did you 
include that as an asset in the Federal Estate Tax 


return of your mother ? A. Yes. 
Q. And pay a tax on it? A. Yes. 
@. And you also included as an asset of your 
mother’s estate, the $150,000? A. Yes. 
@. That your father owed her? A. Yes. 
Q. On the Harriet E. Barneson loan account? 
NG aes 
@. And paid a tax on that? A. Yes. 
Q. Is Exhibit ‘‘F”’ to the stipulation of facts a 


photostatic copy of the Harriet E. Barneson loan 
account you found in your father’s books of ac- 
count, following your conversation with him? 

A. Yes, it is. 

Mr. Licking: Now, here 


Q. (By Mr. Brady): In what manner did your 


father pay your mother’s estate that $150,000? 

Mr. licking: To which I object upon the 
ground the question is immaterial. We have stipu- 
lated it was paid. 

The Court: It shows in the ledger sheet how it 
was paid. 

Mr. Licking: Yes. What is the materiality of 
the manner in which it was paid? 

Mr. Brady: If your Honor please, Captain Bar- 
neson paid that debt by parting with securities, the 
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income of which he needed; and I think that that 
special fact is important and material in this in- 
come tax case, because in a bad debt deduction case, 
the good faith of the debtor is important, when 
the debt itself is barred by the statute of limi- 
tations. 

The Court: That only applies to the debt to 
Harriet Barneson, inasmuch as he didn’t pay the 
$150,000 to his daughter. It wouldn’t make any 
difference how he paid some [29] other debt, would 
it? I don’t quite get the effect of your question. 

Mr. Brady: The very fact he paid the mother 
$150,000, automatically reducing his income to a 
point where he preferred to delay the payment of 
Muriel 

Mr. Licking: I object to that. That is argu- 
ment. 

The Court: You can make that as an argument, 
and the witness has already testified to a conver- 
sation; and the record shows he sold 400 shares 
of Bank of California stock. 

Mr. Licking: What was the question? 

The Court: He asked the witness how his father 
paid it; and I eall attention to the fact that the 
record shows, the stipulation of facts, shows how 
he paid it. 

Mr. Licking: Yes. 

Q. (By Mr. Brady): Will you turn to Ixhibit 
“A.” the stipulation of facts, Mr. Barneson. You 
saw the original of that account in your father’s 
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books of account when you examnied them shortly 
after your conversation with your father in Huills- 
borough following your mother’s death? 

Mr. Licking: ‘To which I object on the ground 
it has already been asked and answered, that iden- 
tical question. He has identified this. 

Mr. Brady: We can get along faster if I can 
ask the preliminary questions. 

The Court: This is ‘‘A.’’ The answer is yes. 

The Witness: Yes. 

Q. (By Mr. Brady): Did the ledger page, that 
is, Exhibit ‘‘A,’’ remain in your father’s books of 
account from the time you first saw it until the 
present time? A. Yes, it did. 

Q. From what your father said in the conver- 
sation to which you have testified, following your 
mother’s death, that he owed Muriel, and expected 
to pay her, did you consider that your father was 
willing to pay the debt to Muriel of $150,000 at any 
time you as her guardian might request it? 

Mr. Licking: I object on the ground it is lead- 
ing and suggestive, argumentative, obviously calls 
for the conclusion and opinion of the witness. 

The Court: I think so. Sustain the objection. 

Mr. Brady: I would like to attempt to rephrase 
the question. I think I can, your Honor. 

The Court: Yes. 

Q. (By Mr. Brady): With reference to this 
$150,000 debt from your father to Muriel, as a re- 
sult of the conversation you had with him, did you 
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form any frame of mind or have any state of 
mind as to his willingness to pay that debt on 
demand ? BS Yes: 

Myr. Licking: I object on the ground it is im- 
material whether he had such a state of mind or 
not. [31] 

The Court: I do not think it makes any differ- 
ence what the witness thought about it. What dif- 
ference would it make what his attitude toward the 
debt was? 

Mr. Brady: Merely this, if I owe you $100 and 
I meet you on the street and I tell you I intend 
to pay it, doesn’t that make a difference? Isn’t 
that evidence that the debtor intended to pay it? 

The Court: J think we have to assume anybody 
who owes a debt has a legal responsibility to pay it. 

Mr. Brady: This was barred by the statute of 
limitations, your Honor. 

The Court: What of it? 

Mr. Brady: If a debt is recognized by the 
debtor, and he says, ‘‘1 intend to pay it,’’ and he is 
able to pay it, you could collect on demand. That 
goes to the question of the value of the account 
receivable. 

The Court: There would have to be some ac- 
knowledgment in writing under California law. 

Mr. Brady: I don’t mean toward collectibil- 
ity on a suit; 1 mean a debt may have value to 
the creditor, even if barred from collection by suit, 
if the debtor is an honorable person and has the 
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financial ability to pay, and has said, ‘‘I intend to 
pay it.”’ 

Mr. Licking: ‘Chat is all in the record. This is 
all argument. Certainly what this witness believed 
is not important. The testimony is in the record 
of the conversation [32] already. 

The Court: J think you have already had in the 
record what the man who owed the obligation said 
about his intention, his state of mind; the state of 
mind of this witness wouldn’t make any difference. 
I don’t see how that would make any difference. 

Mr. Brady: bearing in mind that this witness is 
the guardian of this creditor. 

The Court: Yes, but he didn’t become the guar- 
dian until 1936. 

Mr. Brady: Yes, but this conversation took place 
after April 3, 1936. His mother died eleven days 
after. 

Mr. Licking: He was appointed guardian April 
ord. he mother died April 14th, 1936. 

Mr. Brady: That is night. 

@. At the time of that conversation, were you 
personally familiar with the financial ability of 
your father to pay? 

Mr. Licking: Stipulate at all times he was able 
to pay it. That is in the stipulation of facts. 

Mr. Brady: I think we are entitled to show 
that this man, representing the creditor, knew about 
the debtor’s financial ability. 

The Court: Of course, he did know. No use 
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wasting time on things like that. I guess members 
of the family were all more or less the beneficiaries 
of the father’s wealth. [33] 

Mr. Brady: Iam awfully hard of hearing, your 
Honor; I didn’t hear you. 

The Court: Why waste time going into matter of 
that kind? I guess members of the family were 
fairly well familiar with the father’s affairs and 
ability to pay money, as do all children of af- 
fluent parents. 

Mr. Brady: Of course I have only a few more 
questions, your Honor. 

Q. Between the time of this conversation, fol- 
lowing your mother’s death, that you had with 
your father, and the date of his death, February 
25, 1941, was there ever a single day when he 
couldn’t have paid that debt to Muriel on demand? 

A. No. 

Mr. Licking: We have stipulated to that, Coun- 
sel. It is not a proper question. I move it be 
stricken. 

The Court: All right, granted. 

Q. (By Mr. Brady): Following the conversa- 
mom, Or at amy later time, before his Gea, tii 
Captain Barneson ever state he had changed his 
mind about paying Muriel’s debt? BR Mo. 

Mr. Licking: I object to what he didn’t do. It 
is negative evidence and doesn't mean anything. 

The Court: I don’t see how a man could change 
his mind about his legal obligations. 
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Mr. Brady: It was barred by the statute. [34] 

Mr. Licking: I don’t know whether it was 
barred in April of 1986 or not. I should say 1t was 
not. There were assets according to our stipula- 
tion, of the partnership paid out in 1932, later in 
1932 than the date of this conversation in 1936; so 
that at the date of this conversation, I won’t stipu- 
late it was barred; because I doubt it. In other 
words, I would say that the claim was barred at 
this date, when there were payments in 1932. That 
is the stipulation. 

Mr. Brady: Payments of interest in 1932. 

Mr. Licking: You say interest, and I say on ac- 
count of the interest in the business of the part- 
nership; but there were payments in 1932, later 
than April of 1932; so that this was not barred 
in 1936 at the date of this conversation. 

Mr. Brady: Your Honor said he couldn’t resist 
payment. Well 

The Court: Counsel, can we assume that the fact 
is that the father, assuming that this was a debt, 
intended to pay it, or never evidenced any inten- 
tion not to pay it; but he never did pay it, and he 
died without paying it. ‘hose are all the uncontro- 
verted facts, aren’t they? I take it they are from 
what both of you have said. 

Mr. Brady: Yes, but we should show your 
Honor 

The Court: The question is No. 1, is a debt cre- 
ated by this transaction; and No. 2, is it barred by 
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the statute of limitations so as to be a worthless 
debt under the test of [85] the tax statute? 

No matter how much you dress it up, by having 
testimony that the father said, ‘‘l love my daugh- 
ter and I will pay it to her,’’ but he died without 
paying it, and your position is that that 1s the year 
it became worthless. It seems to me it is a wholly 
legal question, not factual. I don’t know what this 
witness can testify to concerning it. Obviously he 
had no part in the original transaction. However, 
you develop anything you want for the record. I am 
not trying to stop you. 

Mr. Bradv: Here is one element of proof. I 
think your Honor will conclude, as we have, where 
the debt is barred by the statute of limitations, it 
does not lose its value by reason of that, if the 
ereditor will pay nevertheless; but we have to show 
that, even though this debt was barred by the stat- 
ute of limitations on January Ist, of 1941, the first 
day of our taxable year, we have got to show not- 
withstanding it was barred by the statute before 
that date, it nevertheless had value. We have got 
to go further and show in the taxable year of 1941, 
i had value; “and if John Barneson in 1937 had 
said, ‘‘I owe Muriel, I intend to pay her,’’ when 
he had the financial ability to pay, and he said he 
would, the debt would have value, even though it 
was barred by the statute of limitations. 

The Court: That is in the record. That is a 
legal question. 
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Mr. Brady: Suppose in 19388 he had told Lionel 
“T am [86] going to change my mind. I will not 
pay.” 

My. Licking: Isn’t that up to me to prove that? 

The Court: You have got your prima facie 
showing. The rest of 1t becomes argument, or 1s up 
to the other side. 7 

Q. (By Mr. Brady): Mr. Barneson, on the 
date the Creditors’ claim was filed against your 
father’s estate, in the court house in Redwood City, 


did you go down there? A. Yes. 

@. Your attorney was Martin Weil? 

A. Yes. 

Q. Did he go into the Judge’s chambers? 

A. Yes. 

Q. Did you go into the chambers with him? 

A. No. 

@. He came out; did he tell you that the Judge 
had rejected the claim? A. Yes. 

Mr. Licking: That is entirely immaterial and 
hearsay. 


The Court: Yes. 

Mr. Licking: The record shows it was rejected 
because barred by the statute of limitations. 

Q. (By Mr. Brady): Mr. Barneson, did Mu- 
riel Barneson ever keep any books of account? 

A. No. 

Q. Mr. Barneson, Mr. Licking and I in working 
out the stipulation [87] of facts, included in it a 
statement on page 18, lines 1 to 4, that Muriel’s 
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elaim of $150,000 against her father, ‘‘Was never 
listed or mentioned in any inventory filed in the 
court having jurisdiction over the incompetent’s 
guardianship estate.’’ 

Mr. Licking: You say I requested it? We stip- 
ulated that that was a fact. 

Mr. Brady: We stipulated it was a fact. 

Q. Will you kindly explain why this was not 
done ? 

Mr. Licking: To which I object on the ground 
it is incompetent, irrelevant and immaterial. Why 
it was not done, does not matter; it was not done. 

The Court: Well, the question is so broad it 
ealls for all sorts of opinions of the witness. 

Mr. Brady: I won’t press it. 

The Court: He can state any facts connected 
with the matter. 

Mr. Brady: I won’t press the question. 

Q. Mr. Barneson, in connection with the prep- 
aration for this trial, did your counsel ask you to 
search the records of Muriel and Harriet, and John 
for their old income tax returns ? An MAGS. 

Q. Did your counsel ask you to see if those files 
contained any such copies of any United States 
partnership income tax returns, naming Harriet, 
John, and Muriel as partners? [38] 

Ba Wes. 

Mr. Licking: Well, it is immaterial, the conver- 
sation between him and counsel. 
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Q. (By My. Brady): Did you find any such re- 
turns ? A. No. 

Mr. Licking: I object to the question on the 
eround, first, the search is immaterial, and sec- 
ond, the colloquy, the conversation between coun- 
sel and his client 1s improper. 

The Court: Sustained. 

Mr. Licking: It has no bearing on this. 

The Court: I will sustain the objection. 

Mr. Brady: You may cross-examine Mr. Barne- 
son, Mr. Licking. 


Cross-Examination 
By Mr. Licking: 

(. Mr. Barneson, did you have anything to do 
with either of these 

Mr. Brady: Mr. Licking, I wonder if I could 
ask the courtesy of your moving here so that I could 
hear you better. 

@. (By Mr. Licking): Were you yourself con- 
nected with either of the brokerage firms that have 
been mentioned here? 

A. Iwas after my brother Harold lost all of his 
money. My father asked me to try to go in and 
salvage something. 

(). When was that? 

A. That was around 1930, I believe. 

@. 1930. Then you were familiar with the part- 
nership [39] affairs? 

A. No, I was not particularly familiar with the 
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partnership affairs. I went in and tried to sell 
the business. 

Q. You went in there to try to sell the business ? 

A. I knew nothing about the brokerage business. 

Q. In the course of selling it, did you get some 
idea about the assets of the partnership business ? 

A. I knew—what do you mean by that? Such as 
the financial 

Q. Did you know where the money had come 
from that went into the partnership ? 

A. Yes, I knew my father had transferred some 
money—l knew he had loaned my brother some 
money. 

Q. Didn’t you at that time know your father 
had gotten money for that purpose from Muriel 
and your mother? Ac “Noy J dient. 

Q. You didn’t know that? A. No. 

Q. When did you first know that? 

A. The first time it was called to my attention 
is when he told me he owed the money to my mother 
and sister. 

@. That was shortly after your mother’s death? 

A. Yes, it was. 

@. You were appointed guardian of your sister’s 
estate in April, April 3rd? 

= April 3) 19386. 

Q@. Yes, that is right. Prior to that time, you 
say that [40] you considered she had been, you 
yourself thought she had been incompetent for 
some time? A. Yes, she had. 
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Q. Had you been managing her affairs prior to 
that time? 

A. No, my mother had under a power of attor- 
ney. 

@. Your mother had under a power of attorney? 

A. Yes. 

Q. At that time did you examine her books of 
account? 

A. No, I didn’t. I had come up from Los An- 
geles in 1935 to take care of my mother and father. 

. Yes. 

A. And mother was still handling Muriel’s af- 
fairs, and when it was decided to have me appointed 
cuardian my brother thought I should have Mr. 
Blackstock of Oxnard to handle—to act as attorney. 
I didn’t know Mr. Blackstock, but my brother told 
me to send him a list of Muriel’s assets. 

®. To act as attorney for Muriel? 

A. That is right, in the guardianship. 

Q. Yes. That was in 1935? 

A. That was in March of ’36, I believe it was. 

@. When did you decide to have a guardian- 
ship proceeding taken with reference to your sister, 
or the family? 

A. It was sometime probably in January of 1936. 

@. In January of 1936? 

A. We first started to discuss it then. [41] 

Q. You discussed it with your father and mother 
at that time? A. Mee 
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@. And with your other brother? 

A. First, my mother and father, and later with 
Harold. 

@. Later with Harold. Then the decision was 
made among the family that you be the guardian? 

A. Yes. 

@. At that time did you have any discussion as 
to the family financial situation ? 

mm No I didn’t. 

@. None at all? 

A. Ihada book of Muriel’s investments, a small 
book in which the record of her investments was 
kept. She had always kept it in the same type of 
book, and I copied the figures of the securities 
which she held from that book, and sent the list 
down to Mr. Blackstock. 

(). Have you any idea where that book is now? 

Mr. Brady: I have got it right here. 

The Witness: Mr. Brady has it. 

(Mr. Brady hands book to counsel for the 
Government. ) 

Mr. Licking: This just shows a list of securities. 

A. Securities and income, I think, from those 
securities. 

@. Securities and income from those securities. 

Mr. Brady: Don’t you think we ought to iden- 
tify the book, Mr. Licking, to which you are di- 
recting the witness’s attention? [42] 

Mr. Licking: You said it was the book. 

Mr. Brady: It has got a title on the cover. 
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Mr. Licking: I haven’t intended to ask any spe- 
cific questions about it. On the cover it shows ‘‘ Ree- 
ord of Investments and Income,’’ a printed form 
book for that purpose apparently. 

@. And this is the book given you by whom? 

A. That is not the book that my mother kept 
a record of Muriel’s investments in. I think I re- 
copied those investments into the same type book 
which you hold in court. 

@. Whose handwriting is this? That is what I 
want to get at? A. May I see it? 

(Mr. Licking hands book to witness.) 

The Witness: That is my handwriting. 

Q. That is your handwriting. Then this isn’t 
the book that Muriel kept? 

A. Well, I have the other book. 

@. I just asked you this one question, this is 
not the book Muriel kept? 

A. No, not this one. 

@. Where is the other one? 

The Witness: Have you got that, Mr. Brady? 

Mr. Brady: I have never seen it. 

The Witness: Miss Chase has it in the office. 
The [43] book was full, and I transferred from one 
book to another, the figures of the securities. 

Q. This book isn’t full now? 

A. No, this is the last book. The other book was 
full. That is why I bought a new book and trans- 
fered to the new book. That is why it is in my hand- 
writing. 
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Q@. Let me understand: You say the old book was 
full, and you transferred because the old book was 
full ? 

A. Yes. There was no room to make any more 
records ? 

@. Is this supposed to be Muriel’s record or 
yours? 

That is—you mean the one we have here. 
Exactly ? A. No. 

The one we were questioning you about? 
That is not the record she kept herself. 
This is not the record she kept herself ? 
No, that is correct. 

Where is the record she kept herself? 

I believe I have it in the safe in the office. 
Did you ever show it to Mr. Brady? 

. Iam quite sure I did. 

Mr. Brady: I haven’t any recollection. 

The Witness: I thought I showed you all of 
those books. 

Q. (By Mr. Licking): Both of those books, 
what is the other book? [44] 

A. Some of them my mother kept the record in 
the same type of book. 

Q. Your mother kept a record in the same type 


POrPOPOrPOS > 


of book that Muriel did? A. Yes. 
@. Of her investments and income? 
A. Yes. 


@. Isita record of all the income? 
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A. Yes, I think all of the income—I couldn't 
say that. 

Q. All the income of her securities? 

A. JI think it is. I don’t know. I was not 
here 
Q. Over what period did that book extend? 
Mr. Brady: Just a minute. The book is the best 

evidence of its contents. 

Mr. Licking: I want to find out; it is not here. 
This is preliminary. I want to find out if the book 
is worth holding up the proceedings to get. 

The Court: I will overrule the objection. 

Q. (By Mr. Licking): What period did this 
book cover of Muriel’s investments and income? 

A. I ecouldn’t tell you, probably from—well, I 
would hesitate to guess. Probably four or five years. 
Probably six years, before this book was used; I 
started the second book here, copying from an- 
other book that is also on file in the office. [45] 

Q. Was copied by whom? A. What? 

@. You say the assets in the second book were 
copied from another book; copied by whom ? 

A. In the case of the book I have, they were 
copied either by my sister or mother. I was not 
here. 

@. What dates would they cover? 

A. I won’t try to tell you. 

@. I understand your testimony this way, this 
book is not complete; there is another book prior 
to this book? 

A. No, this book contains everything that the 
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other book contained, unless the securities were 
sold or something of that kind. 

Unless the securities were sold? 

Yes. 

What is the first date in this book? 

Well, 1936. 

1936 is the first date in the book? 

Yes. 

Your sister became incompetent, you say, in 
1945, or was declared incompetent ? 

A. No, sir, she was declared incompetent. 

@. In 1936; and you say that this is a correct 
eopy of the book she kept of her investments? 

A. That is correct. [46] 

@. And is a total list of them. Well, state 
whether the date of the first investment in there 1s 
1936? 

A. No, the first investment is not dated 1936. 
Whe actual investment is in the year 1926. That is 
the year stated in which she made those invest- 
ments. She might have purchased those investments 
some other year. I know she did purchase in 1929 
and 1928—— 

©. ‘28.and ’29% 

A. Yes. I happen to know the Amerada Cor- 
poration she bought that on May 1, 1928. 

Mr. Licking: I wonder if that other book could 
be made available for my examination. 

Mr. Brady: I want to know what book you are 
talking about. 


OPPO PO 
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Mr. Licking: The same book we want to go on, 
the only book I am talking about is the book which 
the witness says he saw, which was a list of invest- 
ments by Muriel, or Muriel’s investments and in- 
come, which he got after her adjudication. 

The Witness: I am not testifying it was kept 
by Muriel. It might have been kept by my mother. 
It might have been a book previously kept by Mu- 
Tel 

Q. (By Mr. Licking): This book isn’t the book 
kept by Muriel or your mother; this is a copy you 
made ? 

A. That is correct. That book was kept by me. 

Q. (By Mr. Brady): Mr. Barneson, do you 
recall that from the question of your so-called 

The Court: Counsel, let counsel finish his cross- 


examination and then you can proceed to examine 
the witness, if there is anything he develops. 

Q@. (By Mr. Licking): Where is the other book 
from which you copied, state you copied this? 

A. It isin my safe. 

The Court: He has said several times it 1s in 
his safe, down in his office. 

Mr. Licking: In your office here? 

A. Yes. 

Mr. Licking: No more questions on that line. 

Q. Now, could that book be made available? 
Could you get that to court here? 

A. Yes, sir. 

Mr. Licking: I would like, your Honor, to ex- 
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amine that particular book. It may be there isn’t 
anything material in it. If there is, I would be quite 
certain Mr. Brady and I can stipulate. 

The Court: You are entitled to have the book 
produeed. 

Mr. Licking: I don’t like to have a trial held 
up. I would like to have the book produced by Mr. 
Barneson; if there is anything, I will make an ap- 
propriate motion to reopen and add that. 

Mr. Brady: At the conclusion of the hearing 
today, Mr. Licking and I can go to Mr. Barneson’s 
office and he can examine it. [48] 

Mr. Licking: I don’t want to go to Mr. Barne- 
son’s office. 

The Court: The witness can turn over the book 
to vou and you ¢an, in turn, let Mr. Licking see it. 

Mr. Licking: Yes. 

The Court: That is fair enough. 

Q. (By Mr. Licking): Do you know when you 
filed your inventory in the estate of the guardian- 
ship? 

A. I filed my inventory before the—sent it down 
to Mr. Blackstock before the 3rd of April, some- 
time in March; and I sent it to Mr. Blackstock for 
filing. I didn’t go down to Ventura. 

Mr. Brady: That was 1936 vou are talking about. 

Q. (By Mr. Licking): In 1936? A. Yes. 

Q. Do you know when it was filed by him? 

A. What I was told, it was the day of the guard- 
lanship proceeding; but I don’t know. I imagine it 
would be. 
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@. You believe it was filed the same day you 
qualified as guardian? 

A. Idon’t know. I assume that would be a mat- 
ter of record down in the court house at Ventura. 

@. That is a matter of record in the court house 
at Ventura. We can check that. You don’t know 
when it was filed. This would also be a part of that 
inventory, this debt? A. No. [49] 

Q. You wouldn’t know about it? 

A. I didn’t know of the debt at that time. 

Q. You filed an annual account after that every 
vear, didn’t you? Ae Mies. 

Q. Did you ever at any time request payment 
from your father of this account, before you filed 
the claim against his estate ? 

A. No, I didn’t. 

Mr. Licking: I think that is all. 


Redirect Examination 
By Mr. Brady: 
Q. Mr. Barneson, this book that I show you, 
called a record of investments and income, does that 


list anything in it about securities? A, ING 
Q. Does it list any income other than dividends 
or interest? A. No. 


@. Did you ever attempt to have it list anything 
but dividends or interest income? 

A. Ido not think there is anything but dividends 
or interest income that came in during the time I 
was handling her assets. 
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Q. Mr. Barneson, when did you first show me 
this book? Is my recollection correct you told me 
that you have copied the material that appears in 
here from a similar record that had been kept by 
your mother and Muriel? 

A. I am quite sure I told you that either my 
mother or Muriel [50] left off in the old book—but 
the old book will show my mother’s handwriting. 

Q. To the best of your knowledge was Muriel 
able to keep any record such as this during the 
years 1933, 1934, 1935, and 1936? 

A. Not from 1931 on. 

Q. So if Muriel kept a book it was prior to 
931? a oh es. 

Q. Did I ever ask you to show me that? 

The Court: What difference does that make? 

The Witness: I don’t recollect. 

Mr. Brady: That is all I have, your Honor. 

Mr. Licking: No further questions. Of course, 
I want to see the other book. 

The Court: We have covered that. Is that all, 
Mr. Brady. 

Mr. Brady: That is all. I would like the record 
to show that Mr. Licking has never asked me to 
produce anything that I have failed to produce. 

Mr. Licking: That is true. 

The Court: It just developed in the cross-exami- 
nation that there was this book? 

Mr. Licking: I had never heard of this book 
before. It might have some bearing. 
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Mr. Brady: ‘The respondent rests as far as any 
testimony concerned, and as far as any documentary 
proof is concerned? [51] 

Mr. Licking: The Government will rest on the 
documentary proof already in the record, with an 
understanding with Counsel if there is anything 
material in the book, I may offer it. If there is an- 
other piece of documentary evidence that I consider 
material, I would like to offer it. 

The Court: JI suppose you gentlemen will want 
to file some memoranda. 

Mr. Licking: Counsel filed an opening memor- 
andum today. i do not know whether he wants to 
file a more elaborate memorandum or not. 

The Court: I have just glanced hurriedly at it. 
Apparently it is the plaintiff’s contention that the 
statute of limitations itself does not necessarily 
make a debt worthless for the point of view of tax 
law but merely fixes the period beyond which the 
creditor cannot sue. 

Mr. Licking: That is correct. 

The Court: And he has cited some cases. I sup- 
pose that the Government will want to file some re- 
plies. 

Mr. Licking: Yes. 

Mr. Brady: We would like to file a brief. 

The Court: I haven’t had a chance to read the 
stipulation. It is quite lengthy. 

Mir. Lieking: It is. 

The Court: J think so. Do you wish to file any 
further memorandums? [52] 
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Mr. brady: Yes, I do, your Honor. 

The Court: Opening memorandum ? 

Mr. Brady: Yes; and the reply. Is that to be 
sent up here? 

The Court: Yes. 

Mr. Brady: I would like to do that. 

The Court: What time would you suggest? 

Mr. Brady: Ten days before we get the tran- 
seript—I haven’t had any vacation. 

The Court: Thirty days. 

Mr. Brady: Thirty days will be ample. 

The Court: To file the opening memorandum. 
How long will you want? 

Mr. Licking: I should like 40. 

The Court: Suppose we say, 30, 30, and 10. 

Mr. Brady: Could it be 30, 30, and 15? 

The Court: 30, 30, and 15. 

Mr. Brady: That is all right. 

Mr. Licking: Make my time 40 days. 

The Court: I am really become quite a cynic on 
fixing time for briefs. No matter what time I fix 
both attorneys come around with the stipuations to 
extend. 

Mr. Brady: I don’t ask for extensions, your 
Honor. 

The Court: Most attorneys do, however. 

Mr. Licking: 40 days for me. [53] 

The Court: 30 for Mr. Brady, 40 for you and 
i for Mr, Brady. 

Mr. Brady: Yes. I will try to get mine in before 
time 20. Just @ minute, if I may, your Honor. Mr. 
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Wood and I planned to ask for something further 
this afternoon. I would like it if Mr. Licking could 
oblige me by going to Mr. Barneson’s office and 
getting out the books so that 1f he decides there is 
nothing in it he wants to bring out to the attention 
of the Court, we needn’t worry about that in our 
briefs. 

Mr. Licking: I would like some time to examine 
the book. In fact, I would like to have it examined 
by the accountant here. 

The Court: Why don’t you have the book de- 
livered to you this afternoon by Mr. Barneson and 
you can turn it over to Mr. Licking, and get his 
receipt to you. 

Mr. Brady: I am leaving for down South. I 
won't be able to deliver it to him. 

The Court: If there is nothing he wants to do 
about the matter that will be the order; of course, 
if he wants to reopen the case, he will have to take 
it up with you. 

Mr. Brady: One further point, your Honor. I 
think it is quite proper, since the Government has 
taken the position that Harriet, John and Muriel 
Barneson were partners, that they produce, if they 
are in existence, any partnership income tax returns 
of Harriet Barneson, and Muriel and John that may 
be [54] filed with the Bureal of Internal Revenue, 
and with that in mind I wrote Mr. Licking a letter 


on July 18th, and suggested that he get all pertinent 


tax returns here; and he tried, he told me to find 
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them—he told me he wrote a letter to the Bureau 
and they wrote they didn’t have them; but I am 
now narrowing the question to the partnership in- 
come tax returns; Harriet, John and Muriel as 
partners. If there was any returns, we feel that 
it would be fair with us for the Government to pro- 
duce them; and even though the records would have 
been sent to Washington, the Collector here would 
have a record of the filing of the return. 

The Court: Return of information. 

Mr. Brady: That is right. 

The Court: Partnership return of information ? 

Me. Brady: That is right. If, as the Govern- 
ment contends, that, legally, John and Harriet and 
Muriel were partners presumably they filed a part- 
nership information return. If there is one, that 
is evidence. We want to see that partnership re- 
turn. 

Mr. Licking: That is negative evidence, and con- 
sequently a matter for argument. 

The Court: It would be only self-serving. 

Mr. Brady: Not at all. If they were partners, 
why, they are required to file a return. There is 
a legal presumption that every one acts legally. 
There is a presumption your Honor filed his Fed- 
eral Income Tax return. [55] 

Mr. Licking: You mean there is a law requiring 
separate partnership returns. be filed. 

Mr. Brady: There is precisely, precisely. That 
is why I am making my request. 


148 James G. Smyth, vs. 


The Court: I don’t know whether that was the 
Jaw in 1941. 

Mr. Licking: In the first place I don’t consider 
it proves anything. It proves nothing. 

The Court: Well, irrespective of all that, all that 
I have before me now is the stipulation facts, plus 
the exhibits attached to the stipulation, and all of 
the evidence concerning the nature of the relation- 
ship in this matter between the father and daughter. 

Mr. Brady: Well, the record now shows a ‘re- 
quest to produce such partnership tax returns as 
might have been filed. 

The Court: The record now shows it, for what 
it is worth in the record. 

Mr. Licking: Then I would make one request. I 
have discussed it with Counsel before. JI want to 
bring the accounts of Muriel and Harriet with John 
here to date, to show what the treatment of those 
accounts was during the period they run. They 
run here merely to—both accounts shown here run 
merely to 1929. The ledger sheet shows entries up 
to 1941. 

Mr. Brady: End of 1931, I think, Mr. Licking. 

Mr. Licking: No, there are transactions in the 
accounts in 1941, and up to 1941, showing that there 
were [56] claims—showing that the account between 
Muriel Barneson and John Barneson was active and 
open during that pericd. That is something that I 
hadn’t known until I discussed it. I can, if I may, 
put the agent on the stand for that one question; 
he has examined those records. 
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The Court: I don’t know what you gentlemen are 
talking about. Have you submitted this case? Is 
this some other evidence, or are you arguing about 
something ? 

Mr. Licking: I asked if the counsel would have 
any objection to my putting in the other ledger 
sheets, showing the Muriel and John Barneson ac- 
count was kept open up to 1941, and did not close in 
1928 and 1929. 

The Court: Are you referring to Exhibit A and 
B-1. 

Mr. Brady: 3B and B-1 is the so-called open ac- 
count. 

Mr. Licking: The exhibits B and B-1 showing 
the accounts up to 1931. JI am just informed that 
the account was open and active up to 1941 and I 
wish to put in those other sheets, by putting on the 
agent. 

The Court: Are they available, are they avail- 
able? 

My. Licking: I am speaking of Muriel now. Yes. 

Mr. Brady: Your Honor, I have been working 
on this stipulation ten days. I have no desire to 
keep out anything that should be in. 

Mr. Licking: If I may, your Honor, reopen for 
a moment. I will put the agent on the stand and ask 
him just a few questions with reference to the ac- 
count. [57] 

Mr. Brady: That may dispose of it. That may 
dispose of it. 
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recalled, having been previously sworn. 


Direct Examination 
By Mr. Licking: 

Q. Mr. Shevlan, you are an agent of the Internal 
Revenue Department? 

A. That is correct. 

@. In what capacity? 

A. Well, my title is Internal Revenue Agent. 

@. Isee. Did you participate in preparing the 
investigation for refund which is the basis of this 
sult? 

A. I didn’t participate in the refund examina- 
tion. I made the original examination of the case. 

Q. You made the original examination of the 
case; in the case of that examination, did you have 
occasion to see the books of account kept by John 


Barneson ? A. I did. 
@. Particularly with reference to the Muriel E. 
Barneson account ? A. That is correct. 


Q. There were two accounts in the name of 
Muriel EK. Barneson, one of which is Exhibit A now 
in evidence, and the other is Exhibit ‘‘B’’ and B-1. 

A. That is correct. They are, Exhibit B and 
and B-1 are not complete. 

Mr. Brady: Are not what? 

A. Beg pardon. 

Mr. Brady: I didn’t hear the last. 

A. I said Exhibit B and B-1 are not complete. 
The complete accounts of Muriel Barneson are on 
the books of John Barneson. 
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My. Licking: Exhibit A is complete on that 
sheet? A. Yes. 

Q. You say Exhibit B and B-1 are not complete, 
not necessarily in that one sheet? 

A. They are not complete here, where they end 
December 31, 1931, I believe the account on the 
books was open up until 1941. 

q. And there were transactions reflected in that 
account ? A. Until 1941. 

Q. Until 1941, advances and—— 

A. Debits and credits? 

Q. Debits and credits up until 1941? 

A. That is right. 

The Court: Did they have anything to do with 
this matter of the $150,000 transaction with the 
father? 

A. Well, sir, that question is a legal question, 
I believe, as to whether or not these advances and 
these transactions in the Muriel EK. Barneson ac- 
count would keep the statute open. 

Mr. Licking: That was the question. [59] 

The Court: Were there any entries affecting the 
entries included in the stipulation here, that had to 
do with the so-called $150,000 transaction that is 
involved in this case? 

A. Specifically relating to the $150,000, no sir. 

Mr. Brady: I didn’t get that. 

The Court: He said no sir. 

Mr. Brady: No sir. 
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Q. (By Mr. Licking): They were other trans- 
actions ? A. Yes. 

Q. Debits and credits between Muriel and John 
Barneson ? A. That is correct. 


Cross-Examination 
By Mr. Brady: 

Q. Could you point out to us those entries that 
appear in Miss Barneson’s account? 

A. I have a _ statement. There were other 
charges made against the open account of Muriel 
E. Barneson on the books of John Barneson, in the 
year 1941, and the years immediately preceding. 
What the nature of those items are, I haven’t gone 
into; but there were debits and credits of various 
kinds. It is an open account. 

Q. But was a separate account from the Muriel 
H. Barneson loan account? 

A. One account is entitled ‘‘Muriel E. Barne- 
’? and the other account is entitled ‘‘Muriel E. 
Barneson Loan Account.’’ [60] 

The Court: Does that cover it? 

Mr. Licking: That covers what I want, your 
Honor. 

The Court: Case may stand submitted: 30, 40, 
and 15. 

Mr. Brady: Myr. Wood informs me Mr. Barne- 
son left some time ago to go and get that book. 

The Court: You gentlemen can arrange that be- 
tween vou. I am not going to hold court in session 


son, 
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for that. If there are any further proceedings you 
can reopen. 
Mr. Licking: Yes, if it is necessary to reopen 
the case, we can make the application. 
(An adjournment was taken until Wednes- 
day, September 29, 1948, at 10:00 A.M.) [61] 
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CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court of 
the United States for the Northern District of Cali- 
fornia, do hereby certify that the foregoing and ac- 
companying document and Exhibits, lisited below, 
are the originals filed in the above-entitled case, and 
that they constitute the Record on Appeal herein, 
as designated by the Appellant, to wit: 

Complaint to Recover Incomes Taxes. 

Answer. 

Stipulation of Facts. 

Stipulation to Correct Reporter’s Transcript. 

Order for Judgment. 

Order of Court. 

Defendant’s Proposed Amended Findings of Fact 
and Conclusions of Law. 

Plaintiff’s Objections to Defendant’s Proposed 
Amended Findings of Fact and Conclusion of Law. 

Letter of Joseph D. Brady. 

Findings of Fact and Conclusions of Law. 
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Judgment. 

Certificate of Probable Cause. 

Notice of Entry of Judgment. 

Notice of Motion for New Trial. 

Affidavit of Service by Mail of Notice of Motion 
for New Trial. 

Statement of Plaintiff’s Reasons in Opposition 
to Defendant’s Motion for New Trial and List of 
Authorities on Which Plaintiff Relies. 

Order Denying Defendant’s Motion for New 
Trial. 

Notice of Denial of Motion for a New Trial. 

Notice of Appeal. 

Notice of Filing Notice of Appeal. 

Order Extending Time to File Record and Docket 
Cause on Appeal. 

Statement of Points on Which the Defendant In- 
tends to Rely on Appeal. 

Defendant’s Designation of Contents of Record 
on Appeal. 

Exhibits Accompanying Stipulation of Facts, 
to wit: A, B, B-1, C, D, E, F, G and H. 

Reporter’s Transcript for September 28, 1948. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court this 
oth day of August, A.D. 1949. 


C. W. CALBREATH, 
Clerk, 


[Seal] By /s/ M. E. VAN BUREN, 
Deputy Clerk. 
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[Endorsed]: No. 12320, United States Court of 
Appeals for the Ninth Circuit. James G. Smyth, 
Collector of Internal Revenue, for the First District 
of California, Appellant, vs. Muriel E. Barneson, 
also known as Muriel Elfrida Barneson, an Incom- 
petent Person, by Lionel T. Barneson, Guardian, 
Appellee. Transcript of Record. Appeal from the 
United States District Court for the Northern Dis- 
trict of California, Southern Division. 

Filed August 5, 1949. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Circuit 
No. 12320 
JAMES G. SMYTH, Collector of Internal Revenue, 
Appellant, 
VS. 
MURIEL E. BARNESON, an Incompetent Per- 
son, by Lionel T.. Barneson, Guardian, 
Appellee. 
APPELLANTS STATEMENT OF THE 
FOINTS ON WHICH HE INTENDS TO 
RELY UPON APPEAL, AND DESIGNA- 
TION OF THE RECORD ON APPEAL 


Comes now the appellant in the above matter and 
presents his statement of the points on which he 
intends to rely on appeal, as follows: 
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1. Appellant adopts as his statement of the 
points on which he intends to rely the ‘‘Statement 
of Points on Which Defendant Intends to Rely on 
Appeal,’’ filed in the District Court in the above 
action and included in the transcript of record filed 
in this Court. 

Appellant designates the entire transcript of rec- 
ord to be printed. 

/s/ FRANK J. HENNESSY, 
U. 8. Attorney, 
/s/ C. ELMER COLLETT, 
Assistant U. 8. Attorney, 
Attorneys for Appellant. 


